A missed opportunity
Alex Tinsley discusses the European Supervision Order

The problem: detention of non-residents
Every year, Fair Trials International assists hundreds of people arrested
outside their own country. Although detention is supposed to be an
exceptional measure of last resort, many of these face detention for
months or years while their case is investigated and prepared for trial.
In Spain, for instance, pre-trial detention can last up to four years.
Without family or social connections in the trial state, non-resident
defendants are seen as a flight risk and are consequently detained,
whereas they would be good candidates for bail in their own country.
The courts, both in the UK and elsewhere, feel unable to rely on the
normal bail conditions – regular reporting, residence requirements
and so on – which work better when accompanied by strong ties to
the local area. As a result, these defendants face losing their jobs and
prolonged separation from their family, and the presumption of
innocence is weakened. Even if released, local reporting requirements
may prevent their returning home and leave them dependent on the
trial state’s social security systems.
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This situation often arises after the premature extradition under the
European arrest warrant (EAW). All too often, defendants are
requested under EAWs issued while investigations are still at a
relatively early stage, long before the case is trial-ready. Judges
nevertheless feel bound to comply with these requests, only for
extradited persons then to spend long periods awaiting trial, unable
to get bail because of their residence status.

The European Supervision Order
The Framework Decision (2009/829/JHA) on the ESO provides a
potential solution to these problems. This new EU law establishes a
system whereby a court in one EU state can rely on the authorities
of another EU state to enforce bail conditions, enabling the defendant
to return home pending trial.This is how it is intended to work:
■

The authority in the trial state issues a ‘decision on supervision
measures’ (a bail decision), along with a tick-box proforma
specifying what supervision measures (reporting, curfew
requirements and so on) are to be monitored.This is an ESO.

■

The ESO is forwarded to the competent authority in the state
where the defendant ‘lawfully and ordinarily resides’ (not necessarily
the defendant’s country of nationality) with their consent, or to
another state at their request provided that state consents.

■

The second or ‘executing’ authority is then required to recognise
the decision and take all necessary measures to monitor the
supervision measures, at the latest within 20 days of receipt.

■

Like other EU laws of this kind (including the EAW), there are only
limited grounds for refusal by the executing authority: for instance
if the ESO is incomplete or deficient; or if the executing state
disputes that it is the state of lawful and ordinary residence.

■

For certain conditions that are harder to supervise, such as driving
bans or addiction treatment, member states are required to
declare in advance that they are willing to enforce them. Absent
this declaration, an ESO containing one of these measures can
be refused.

■

If a supervision measure is breached, the authority enforcing the
ESO compiles a report (again, a proforma is supplied).This is sent to
the issuing authority, which will decide whether to vary the
obligations or issue an arrest warrant.

■

The assumption is that the person will voluntarily return to the
prosecuting state to face trial. If they do not, the ESO provides for
their return by means of extradition under an EAW.

For a more thorough run-through, see page 29 for details of our
online Guide to the ESO.
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One serious concern about pre-trial detention in today’s European
Union is the fact that foreign defendants, assumed to pose a flight risk,
often spend long periods remanded in custody. The European
Supervision Order (ESO) is an important new tool intended to tackle
this problem by enabling defendants from one EU state facing charges
in another to be bailed back to the home state pending trial. Member
states had until 1 December 2012 to implement this new EU law, but
the UK has not done so.This is a missed opportunity. If EU judges are
prepared to rely on each other to monitor bailed defendants, the ESO
could make a big difference.

FAIR TRIALS INTERNATIONAL
CASE STUDY
Andrew Symeou was extradited to Greece in July 2009. During
the UK extradition proceedings, he had been on bail and
complied impeccably with his bail conditions. Once in Greece
he was detained for nearly a year in appalling conditions,
including six months in the infamous Korydallos prison. Several
applications for release were refused on the basis that he was a
foreign national with no ties to Greece, despite his father
renting an apartment for him there. He was eventually released
but was still prohibited from leaving Greece until his trial, eight
months later. As a result, Andrew’s and his family’s lives were
turned upside down. Andrew had to suspend his university
studies and his father lost his business

Making the ESO work
The ESO could potentially make a big difference, promoting the use
of alternatives to detention by having them enforced in the
defendant’s home state. However, the achievement of a functioning
‘euro-bail’ system will depend on the competent national
authorities developing confidence in each other’s ability to ensure
defendants attend trial. Since the ESO is a framework decision, the
European Commission currently has no power to enforce it by
bringing infringement proceedings. It is up to the member states to
make it work.

They must first adopt the laws necessary to give effect to the ESO,
which had to be done by 1 December 2012. In response to a recent
Parliamentary Question, the UK Government confirmed that it was
not taking measures to implement the ESO. In 2014, the UK is able to
opt out of all EU criminal justice measures, and then selectively opt
back in to those it wishes to be part of. Implementation of the ESO
seems to be on hold until that decision is taken.This is disappointing.
The ESO could assist many British residents facing trial in EU
countries.As the House of Commons European Scrutiny Committee
expressly recognised in July 2011, the ESO could also address a major
problem with the operation of the EAW system: the lengthy pre-trial
detention of those extradited prematurely. The UK’s current stance
needlessly preserves that flaw, and ought to be revised. Fair Trials
International is closely monitoring ESO implementation in other
countries and will report further on this in 2013.
Assuming the member states implement the ESO in national law,
magistrates and judges throughout the EU will then have an important
role to play.The presumption in favour of liberty at common law and
under the European Convention on Human Rights means careful
consideration must be given to the use of an ESO in each individual
case involving a defendant resident in another EU state.
Alex Tinsley is the Strategic Caseworker at Fair Trials
International, a London-based human rights charity which assists
people arrested outside their own country and campaigns for fair
trials according to recognised international standards. For more
information and details on how to support the work, visit
www.fairtrials.net
See also the item on page 29.
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