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Foreword by Peter Lipscomb OBE, Chair of Fair Trials Internationalôs Board of 

Trustees  

Amid the on-going economic strains currently evident throughout Europe, it is vital not to 

overlook the fundamental values which characterise the EU and should bind Europe 

together, and to which all members of the EU have subscribed. These include democratic 

government, freedom of speech, religious toleration and the right to a fair trial as enshrined 

in the European Convention on Human Rights and the EU Charter on Fundamental Rights. 

Fair Trials International has long been concerned that the fundamental right to a fair trial, to 

which all EU countries have signed up, is not being respected in practice. The charity sees 

this repeatedly in the cases it works on across Europe and this report now offers further 

compelling evidence of the practical barriers to a fair trial. Its analysis of European Court of 

Human Rightsô findings against EU countries over the last five years, together with the new 

evidence from a survey of defence lawyers in all EU countries, highlights essential themes, 

common across many countries: excessive periods of pre-trial detention, lack of access to 

an effective interpreter or lawyer (with legal aid where needed), denial of information and the 

resources needed to prepare a defence ï all key aspects of a fair trial.  

All this matters deeply. The vigorous pursuit of crime is of course an essential safeguard of 

our society. But if in the process we fail to respect the basic human rights of the individual, 

then the very values which we are seeking to preserve, and which form the bedrock of our 

society, are undermined. The failure of European countries to protect basic defence rights is 

also undermining the EUôs efforts to increase the cooperation needed to fight cross-border 

crime. There is, for example, growing and understandable concern about the injustice 

caused by fast-track extraditions under the European Arrest Warrant. 

The EU has finally started to tackle this problem through the Procedural Rights Roadmap: 

creating binding guarantees of basic elements of the right to a fair trial. But passing two new 

directives on interpretation and on the right to information is not enough. These new laws 

need to be used effectively in practice and, at a minimum, the promised laws on legal 

assistance and legal aid, consular and family contact, and special protections for vulnerable 

suspects must all follow. Concerted EU action is also needed to tackle excessive and 

unjustified pre-trial detention in Europe. 

It is hoped that this report will help to sustain the Roadmapôs momentum and encourage the 

EU and its Member States to work even more rigorously to protect the values which they 

have guaranteed to preserve. 

 

 

Peter Lipscomb OBE 

1 October, 2012
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Executive Summary  

1. Fair Trials International wants to see respect for fundamental rights at the heart of EU justice 

policy.  Every year, we help hundreds of people arrested across Europe to defend their basic 

right to a fair trial. The evidence we have gathered from our European casework has 

convinced us that there are major barriers to a fair trial throughout the EU.   

 

2. Since the launch of our ñJustice in Europeò campaign three years ago, we have been 

working to assess how far the right to a fair trial is respected in practice in Europe. As well as 

drawing on the experiences of hundreds of people who request our help, a year ago we and 

the Dutch NGO, EuroMoS, launched a survey of defence lawyers in all 27 EU countries to 

identify the most common types of fair trial abuse they encounter in their daily practice. In 

addition, we worked with international law firm Clifford Chance to analyse five yearsô worth of 

data on EU countriesô violations of liberty and fair trial rights, as found by international and 

domestic human rights monitors and by the European Court of Human Rights.  

 

3. This report brings together our key findings. It shows that:  

¶ EU countries are responsible for a growing number of violations of the European 

Convention on Human Rights: liberty and fair trial rights are those most commonly 

breached; 

¶ In many states, legal advice is not always provided, confidential access to clients is not 

guaranteed, and legal aid provision is inadequate;  

¶ Standards of interpreting are often poor, as is access to prosecution information;  

¶ Police misconduct against suspects in custody is going unpunished; 

¶ Equality of arms and the presumption of innocence are not respected;  

¶ There is insufficient protection for vulnerable suspects and defendants such as children 

and mentally or physically disabled people; and 

¶ Unnecessary and excessive detention before trial blights many statesô systems and 

causes prison overcrowding; detainees often have no way to challenge their detention 

and alternatives are not available or not used. 

 

4. Recognising the need for higher standards, in 2009 the EU adopted the ñProcedural Rights 

Roadmapò, promising a series of new laws requiring states to protect key elements of the 

right to a fair trial. Directives have since been adopted guaranteeing interpreting and 

translation facilities, and information about rights and charges. If these are implemented and 

enforced effectively they will have a major impact on defence rights in the EU. 

 

5. However, we have yet to see proposals on three other crucial Roadmap rights: legal aid; 

protections for vulnerable suspects; and minimum standards on the use of pre-trial 

detention. Negotiations on a Directive guaranteeing access to legal advice and 

representation are proving difficult, despite the obvious and urgent need for a binding law on 

this important safeguard, without which a fair trial is impossible. This report provides the 

evidence, supported by cases, to show why measures on all these issues are urgently 

needed.   

 

6. Fair Trials International has identified five priorities for EU action over the next two years to 

raise justice standards to an acceptable level.  
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1) Completion of the Roadmap: The momentum generated towards improving defence 

rights must be maintained, to deliver strong new laws on the remaining three Roadmap 

rights: legal advice and representation; legal aid; and protections for vulnerable 

suspects. 

 

2) Effective implementation: The laws already passed under the Roadmap ï on 

interpreting and translation; and information for accused persons ï must be fully 

implemented and enforced by all EU countries.  This must be monitored effectively by 

the European Commission, with enforcement action against Member States where 

necessary. 

 

3) Pre-trial detention:  Reform of pre-trial detention in the EU is needed to put an end to 

its excessive and unjustified use in many Member States. The EU should facilitate work 

to prevent unnecessary and unjustified trial delays. 

 

4) European Arrest Warrant: Vital safeguards must be introduced into the European 

Arrest Warrant Framework Decision, to address the injustices that continue to be 

suffered under this system. Future judicial cooperation measures must also contain 

effective safeguards for human rights and against overuse. 

 

5) Audio-recording of police interviews: This offers an efficient, cost-effective method of 

ensuring that fundamental rights are protected in police stations and that accurate 

records of interviews are available (particularly where interpreters are used). We 

recommend an EU-wide system introducing this practice. 

 

7. Despite the economic downturn affecting many EU countries, it is vital that Europe remains 

committed to completing the Roadmap. Basic rights to liberty and a fair trial are not ñluxuriesò 

but defining features of a just society. Until they are safeguarded, Europeôs important 

collaboration in the fight against serious cross-border crime will be impeded, as mutual trust 

between states suffers. If this happens, the validity of the EUôs mandate to legislate on 

criminal justice issues will be thrown into question, as will Europeôs credibility in its attempt to 

influence third countries to raise justice standards and respect for the rule of law. 
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1. ñEU citizens should never feel that their rights are weakened because they leave 

home. Nonetheless, this is what can happen when people are sent abroad to stand 

trial.ò  

Viviane Reding, Vice-President of the European Commission responsible for Justice, 

Fundamental Rights and Citizenship 

A. Fair Trials Internationalôs óJustice in Europeô campaign and the Roadmapôs context 

 

8. At Fair Trials International, we see hundreds of cases each year that demonstrate the truth 

of this statement. These cases leave us in no doubt that respect for even the most basic fair 

trial rights is still lacking in much of todayôs European Union. This is backed up by the day-to-

day experiences of defence lawyers across Europe, who routinely see suspectsô rights 

violated in police stations, court rooms and prisons.  

 

9. The rights to liberty and a fair trial are defining features of a just society but, sadly, sixty 

years after the European Convention Human Rights (ECHR) was agreed, EU countries are 

being held responsible for a growing number of violations of these rights at the European 

Court of Human Rights (ECtHR). The rights to liberty and to a fair trial are the ECHR rights 

most commonly breached.  

 

10. In 2009, in recognition of the need to address this, FTI launched its óJustice in Europeô 

campaign, calling on Europe to work together to improve protection for basic fair trial rights. 

Since then, we have worked closely with the European Commission and Members of the 

European Parliament to develop strong legal measures to protect defence rights so that 

every person suspected or accused of a criminal offence in Europe receives a fair trial. We 

have also worked to build consensus on the need for reforms to end unnecessary and unjust 

pre-trial detention in the EU and to improve the operation of the European Arrest Warrant.  

 

11. We are informed in this work by our Legal Experts Advisory Panel (LEAP), a network of 

almost 100 experts in criminal justice and human rights, who meet with us on a regular basis 

to discuss EU justice issues of mutual concern. We publish LEAPôs recommendations in the 

form of communiqués, to assist the Commission and the European Parliament in developing 

strong provisions for new laws to protect basic rights and to identify necessary reforms in 

respect of existing EU crime and policing laws.1 

 

12. FTI has recently conducted a survey, together with Dutch NGO EuroMoS, of over a hundred 

defence practitioners from across the EU, including many LEAP members, about the barriers 

to a fair trial in practice in their country. The results of this survey provide important fresh 

insights into an area which has traditionally been dominated by judges, prosecutors and 

politicians. They show that serious violations of fair trial rights are still a daily occurrence in 

many EU countries. We have also worked with international law firm Clifford Chance to 

compile research on the extent to which all 27 EU Member States are failing to comply with 

their fundamental rights obligations in the criminal justice context, as found by the ECtHR, 

treaty-monitoring bodies and NGOs concerned in the field of defence rights.  

                                                           
1
 All published LEAP communiqués are available at Appendix 9.  
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The results of an EU-wide survey of lawyers on the real barriers to a fair trial 

Defence lawyers have important, first-hand experience of how justice systems work in 

practice. In November 2011, FTI launched a joint project with Dutch NGO EuroMoS: 

óAdvancing EU Defence Rightsô. As part of the project, more than 100 defence 

practitioners (representing every EU Member State) completed a survey on the extent 

to which basic defence rights are respected in practice in their jurisdiction.  

Summaries of responses to selected questions from the survey are used throughout 

this report. Rather than describing rules and procedures supposed to be followed 

under local law, the survey presents the reality of the situation faced by suspects and 

defendants, as indicated by the day-to-day experiences of defence practitioners.  

Further information about the content and conduct of the survey, as well as an 

overview of the survey responses, can be found at Appendix 2 of this report. The full 

report is available at www.euromos.org. 

A picture of fair trials rights violation 

findings against all 27 EU Member States 

In conjunction with international law firm 

Clifford Chance, we have conducted an EU-

wide study on the extent to which EU 

Member States are failing to comply with 

their fundamental rights obligations in the 

criminal justice context. The study details 

the number of cases in which the ECtHR 

has held each Member State to be in breach 

of either Article 5 or Article 6 of the ECHR in 

cases involving criminal charges.  

This study also summarises published 

information from treaty-monitoring bodies, 

NGOs, and other respected organisations, 

showing the extent to which the relevant 

Member State has been criticised for 

violating or failing properly to safeguard 

rights under Articles 5 and 6 of the ECHR in 

the context of criminal proceedings. 

A summary of this research in relation to 

each Member State is set out in Appendix 

3.  

A new interactive map showing 

the state of fair trial rights in 

Europe 

Fair Trials International has used the 

information from the ECHR study 

and the EuroMoS survey, case 

studies of our clients, and the 

expertise of our LEAP members, to 

create a new, interactive, web-based 

map that provides an overview of the 

state of justice in Europe.  

It is intended to inform practitioners 

and individuals facing charges in any 

EU country and to help policy 

makers identify priorities for reform 

to find the best methods to improve 

fair trial standards in the EU. 

A snapshot of the map is at 

Appendix 1.  

To see the full interactive map, go to: 

www.fairtrials.net/justice-in-

Europe. 

This report presents: 

http://www.fairtrials.net/justice-in-Europe
http://www.fairtrials.net/justice-in-Europe
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250% 

The increase in violation 

findings against EU 

Member States of the 

right to a fair trial, in 

criminal cases since 2007 

 

An ñarea of freedom, security and justiceò - but defence rights inadequately respected 

13. The entry into force of the Amsterdam Treaty2 in 1999 introduced a new era for EU criminal 

justice matters, one in which unprecedented emphasis would be placed on increasing and 

improving judicial, police and prosecutorial cooperation between Member States. The single 

market concept was borrowed in an effort to streamline procedure in the fight against cross-

border crime through the creation of an ñarea of freedom, security and justiceò within Europe. 

The extension of the free movement concept to judicial decisions led to the idea of mutual 

recognition; if one EU country makes a decision (for example that a person should be 

extradited to it to face prosecution), then that decision will be respected and applied by 

courts and authorities across the EU.  

 

14. Mutual recognition relies on mutual trust - the idea that all Member States can trust each 

otherôs criminal justice systems to respect fundamental rights and deliver justice, despite 

substantive and procedural differences in their national legal systems. However, mutual trust 

cannot be imposed. It can only exist if countries have mutual respect for each otherôs legal 

systems and, crucially, their ability to respect fundamental rights. After Europeôs flagship 

ñmutual recognition instrumentò, the European Arrest Warrant (EAW), was rushed into law 

following the 9/11 attacks and evidence of its flawed operation began to stack up, it became 

increasingly clear that mutual trust did not yet exist, not least because basic fair trial rights 

were not adequately protected in many EU countries.  

 

15. All EU Member States are signatories to the ECHR, which provides the formal legal basis for 

defence rights in Europe. Unfortunately, the fact that all states are subject to the standards 

set out in the ECHR has not proved to be an effective means of ensuring that signatory 

countries comply with the Conventionôs standards, particularly in the area of defence rights. 

In 2011 cases involving Article 5 (right to liberty) and Article 6 (right to a fair trial) made up 

62% of the total number of violations found by the ECtHR against EU Member States.3  

 

Violations of fair trial rights are increasing  

 

16. Between 2007 and April 2012, Member States were found 

in violation of the rights to liberty and a fair trial in more than 

500 criminal cases.4 Some Member Statesô records at the 

ECtHR raise particular concerns about their ability to 

effectively protect fair trial rights. In 2011 alone, Bulgaria, 

Greece and Poland were found in breach of Articles 5 and 6 

in over 50 cases, making up more than 40% of the total 

Articles 5 and 6 violations in that year.5 

 

                                                           
2
 The Treaty of Amsterdam amending the Treaty on European Union, the Treaties Establishing the European 

Communities and certain related acts, Amsterdam 2 October 1997 
3
 Source: European Court of Human Rights statistics 2011. 

4
 Cases involving criminal charges or proceedings and, (in the case of Article 5) relating to pre-charge, pre-trial, 

or pre-sentence detention. 
5
 Ibid. 
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Our research with Clifford 

Chance shows that: 

¶ One third of violations by the UK 

at the ECtHR relate to the right to 

a fair trial; 

¶ Italy has been widely criticised 

for delays in bringing defendants 

to trial; and 

¶ Romania has been found in 

violation of the right to liberty and 

the right to a fair trial in nearly 50 

cases relating to criminal 

proceedings in the past five 

years. 

17. Sadly, these statistics represent only the tip of the 

iceberg. A case cannot be brought before the 

Strasbourg Court unless all domestic remedies have 

been exhausted. This means that, because many 

people cannot afford to pay lawyers for several 

appeals, they are unable to take their cases to the 

ECtHR at all. The ECtHRôs current back-log of 

150,000 cases means that even those who do make 

an application to Strasbourg often have to wait years 

to have their case heard.6 When a violation is found, 

the amount of time that has passed since it took 

place makes providing an effective remedy all but 

impossible. The damage is done when the person is 

denied access to a lawyer, or held in pre-trial 

detention for an excessive amount of time. The clock 

cannot be turned back to undo the miscarriage of 

justice or unlawful detention and their effects on 

suspects and their families. Having a potential 

remedy at the ECtHR, therefore, is nowhere near 

enough to ensure that suspects are treated fairly 

wherever they are arrested in the EU.  

 

18. States themselves have a duty to safeguard the rights and freedoms protected in the ECHR 

domestically.7 People should not have to go to the ECtHR to enforce their right to liberty or 

to a fair trial, because these rights should be effectively guaranteed by the national law of all 

Member States. Unfortunately, the sheer number of violations indicates that countries are 

not fulfilling this duty and are not providing adequate protection of defence rights, despite the 

requirements of the ECHR.   

 

Improving mutual trust: the Roadmap 

 

19. Fair Trials International wants to see respect for fundamental rights at the heart of EU justice 

policy. Clearly, in an EU without borders, Member States must cooperate to combat crime, 

but this should not come at the expense of fundamental rights. The EU has a key role to play 

in making and enforcing laws to ensure that clearly defined fair trial standards are directly 

enforceable in courts across Europe. In the sixty years since the ECHR was signed, it has 

become clear that not all Member States are sufficiently committed to upholding fundamental 

fair trial rights. Binding minimum common standards that are enforceable in every Member 

State are needed to make sure that all EU countries guarantee fair treatment to those 

arrested and accused of criminal offences.   

 

20. The EU began to address the need for action to raise defence rights standards in 2003, with 

the publication of a Commission Green Paper on procedural defence rights.8 The Green 

Paper highlighted the problems with achieving reciprocal trust between Member States and 

                                                           
6
 European Court of Human Rights Annual Report 2011.  

7
 Article 1 ECHR. 

8
 Green Paper from the Commission óProcedural Safeguards for Suspects and Defendants in Criminal 
Proceedings throughout the European Unionô Brussels, 19 February 2003 COM(2003) 75 final. 
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made it clear that mutual recognition could only work effectively as the basis for an EUïwide 

criminal justice system once minimum safeguards for suspects and defendants were 

guaranteed in every Member State. The Commission followed up the Green Paper with a 

proposal for legislation: a draft Framework Decision laying down common minimum 

standards in criminal proceedings in the EU with the aim of óoffering an equivalent level of 

protection to suspects and defendants throughout the Unionô.9  

 

21. This initial attempt to build a sound basis for mutual trust between Member States failed. 

Instead of recognising the need to ensure basic fair trial standards across the EU, some 

states argued that the common minimum standards guaranteed by the ECHR made further 

legislation unnecessary. Many MEPs recognised that action was needed, but, as they then 

lacked the status of co-legislators with the Council, they only had limited influence on new 

EU justice laws. Terrorist attacks in Madrid in 2004 and London in 2005 served to strengthen 

the prevailing policy of increasing security and cooperation levels in the fight against 

terrorism and serious crime. Sadly, the fundamental rights of citizens received less attention 

at EU policy level over the next few years.  

 

22. When Sweden took over the Presidency of the Council of the European Union in 2009, it 

introduced a sea change in justice policy. Highlighting the need for Member States to 

improve the levels of trust in each otherôs legal systems, Sweden prioritised the creation of óa 

more secure and open Europe where the rights of individuals are safeguardedô.10 This led to 

the adoption by the EU of the Roadmap for strengthening the procedural rights of suspected 

or accused persons in criminal proceedings (the Roadmap).11 The Roadmap proposes a set 

of laws to provide minimum procedural safeguards for accused persons, to ensure that their 

fair trial rights are protected across the EU. The Roadmap was formally adopted in the 

Councilôs multiannual programme for 2010-2014 (the Stockholm Programme).  

 

EU law-making on criminal matters 

 

23. Member States have their own domestic legal system, and EU laws should not 

unnecessarily interfere with countriesô sovereign powers over their domestic criminal justice 

systems. However, all EU countries are bound to comply with the fundamental principles 

enshrined in the ECHR in the operation of their criminal justice systems. In reality, states are 

not fulfilling their obligations under the ECHR to the level necessary to engender the mutual 

trust and confidence required for effective cross-border cooperation. New procedural laws in 

the form of binding directives introduced under the Roadmap will provide effective 

safeguards for the basic rights enshrined in Articles 5 and 6. They will spell out how these 

rights should be safeguarded in practice - and the consequences of failing to do so.  

 

                                                           
9
 óProposal for a Council Framework Decision on certain procedural rights in criminal proceedings throughout the 
European Unionô Brussels, 28.4.2004 COM(2004) 328 final, paragraph 7.  
10

 Work programme for the Swedish Presidency of the EU 1 July-31 December 2009, page 7. 
11

 Roadmap for strengthening procedural rights of suspected or accused persons in criminal proceedings, 
(2009/C 295/01), 30 November 2009. 
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The Roadmapôs progress so far 

Defence right Action so far Still to come? 

Interpretation and translation for those 

who need it. 

October 2010: Directive 

adopted. 

 

October 2013: 

deadline for EU 

countries to 

implement into 

national law. 

Clear, prompt information on rights, 

charges and the case against you. 

April 2012: Directive adopted. 

 

June 2014: 

deadline for EU 

countries to 

implement into 

national law. 

Legal advice must be available from the 

point of arrest or questioning by police, right 

through to the trial and any appeal.  

June 2011: Commission 

published draft but UK, France, 

Netherlands, Belgium and 

Ireland have criticised it as going 

too far. 

In negotiation. 

European 

Parliament and 

Commission 

demand strong 

protections.  

Right to communicate on arrest. For 

those arrested overseas, the right to 

communicate with consular officials and to 

notify someone at home of the arrest can be 

a lifeline.   

June 2011: draft law released. In negotiation. 

Legal aid. If people accused of a crime 

cannot afford to pay a lawyer, the state 

should provide free legal assistance.  

Lawyers across the EU say legal 

aid systems are weak and 

standards low. 

Draft law 

expected 2013. 

Vulnerable suspects  like children or those 

with disabilities need additional support to 

get a fair trial.  

Fair Trials International will be 

working with experts towards an 

effective new law. 

Draft law 

expected 2013. 

Pre-trial detention. In November 2011, we 

reported on the widespread misuse of pre-

trial detention across Europe, calling for:  

¶ EU laws regulating the use of pre-trial 

detention; 

¶ Better use of alternatives to pre-trial 

detention; and 

¶ Deferred extradition under European 

Arrest Warrants, until the case is ready 

for trial. 

June 2011: Commission 

consultation launched 

recognising the need for action.  

December 2011: FTI leads calls 

for effective EU action and the 

European Parliament calls on 

the Commission to propose a 

new law, backing many of our 

recommendations. 

 

A response from 

the Commission 

is awaited. 
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24. By providing an opportunity to flesh out the guidance offered by the ECtHR and laying down 

clear rules for all EU countries about how to give effect in practice to the fundamental rights 

guaranteed by the ECHR, the Roadmap directives will help to ensure that the laws adopted 

pursuant to the Roadmap are applied consistently across the EU. This should raise 

standards in, and therefore improve mutual trust between, Member States. It should also 

reduce the enormous back-log of cases in the Strasbourg court. The Roadmap therefore 

represents an important step towards ensuring that the rights enshrined in the ECHR are 

respected in practice and in a consistent manner across Europe. 

 

25. Procedural criminal law has taken a more central role in EU law-making following the Treaty 

of Lisbon12 (Lisbon Treaty). Prior to the Lisbon Treaty, EU crime and policing laws were 

covered by the so-called óthird pillarô, which was an exceptional arrangement that allowed 

Member States to retain their national sovereignty over criminal justice matters and 

promoted intergovernmental cooperation to combat cross border crime. The Lisbon Treaty 

changed the method of adoption and enforcement of these laws, making them subject to the 

same supranational community method of law-making as other EU legislation, for example, 

on goods and services and agriculture. 

 

26. Under the Lisbon Treaty,13 EU criminal procedural laws must be based on the principle of 

mutual recognition of judgments and judicial decisions and mutual cooperation between 

states. It provides that the European Parliament and Council may only adopt measures that: 

¶ Lay down rules and procedures for ensuring recognition of judgments and judicial 

decisions; 

¶ Facilitate cooperation between authorities of Member States in relation to criminal 

proceedings and enforcement of decisions;  

¶ Address conflicts of jurisdiction between Member States; and 

¶ Support judicial training. 

 

27. Importantly, however, the Lisbon Treaty also enables laws establishing minimum rules for 

the rights of individuals in criminal procedings to be made where these are necessary to 

facilitate police and judicial cooperation in cross-border criminal matters.14 This provision 

forms an independent and explicit legal basis for the Roadmap measures. 

 

What is the role of the EU institutions in making laws to protect fair trial rights? 

 

28. The Lisbon Treaty has also altered how the EU institutions work together to make these 

laws. Before the Lisbon Treaty, the EU used ñframework decisionsò to make crime and 

policing laws intended to have effect in all EU countries.15 After the Lisbon Treaty, laws are 

made in the form of ñdirectivesò decided by a qualified majority. Framework decisions could 

only be passed by the unanimous vote of all EU countries (meaning a single state could 

block new laws they did not want). Members of the European Parliament had no binding 

voting powers on framework decisions, but directives are passed using the óco-decisionô 
                                                           
12

 Treaty of Lisbon amending the Treaty on European Union and the Treaty Establishing the European 
Community 2007/C 306/01. EU criminal procedural laws are made under Article 82 to 86.  
13

 Article 82 of the Lisbon Treaty. 
14

 Article 82(2) Lisbon Treaty. Laws concerning mutual admissibility of evidence between Member States and the 
rights of victims of crime can also be made under this provision, as well as any other specific area that the 
Council identities in advance by way of an unanimous decision with the consent of the European Parliament.  
15

 There were also conventions ï but these only operated when Member States accepted them. 
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Directives are binding on all 

Member States. Unlike 

framework decisions, failure 

to comply with their terms 

and give full effect to them 

in national law can lead to 

infringement proceedings at 

the EUôs Court of Justice in 

Luxembourg. 

process. This means that the elected Parliament (representing the people of the EU) and the 

Council (representing the governments of Member States) now act as co-legislators when 

passing EU criminal justice laws, including Roadmap measures. Neither can adopt 

legislation without the agreement of the other.  

 

29. The European Commission is the body that normally produces the initial draft proposal for a 

directive. This draft is then considered by the Council16 and (separately) by the European 

Parliament. Once the Council has reached political agreement, it issues a revised draft text 

reflecting its ñgeneral approachò. The Parliament debates the proposal in committees, where 

amendments are tabled and voted on. Once the amendments are agreed, the Parliament 

begins negotiations with the Council; the Commission also participates, seeking to reconcile 

the two positions where they conflict (the so-called ótriloguesô). The Parliament then votes on 

the legislation in a plenary sitting. Unless full agreement is reached at this stage, there will 

then be a second reading of the legislation, where the remaining differences between the 

Council and the Parliament positions are discussed. Once a final text is agreed, both the 

Council and Parliament will formally approve it in a vote. Then, following publication in the 

Official Journal of the European Union, the legislation becomes law. A fixed period is 

provided (often two years) for EU countries to transpose it into their domestic legal systems. 

 

30. Framework decisions and directives both require 

Member States to achieve particular results without 

dictating the means of doing so. However, directives are 

binding on all EU countries and failure to comply with 

their terms and give full effect to them in national law can 

give rise to infringement proceedings against a Member 

State, which can be brought by the Commission at the 

EUôs Court of Justice in Luxembourg. This was not an 

option with pre-Lisbon Treaty framework decisions.17 

 

Current status and challenges ahead 

 

31. Significant progress has been made under the Roadmap since its adoption in 2009. 

Directives on the right to interpretation and translation and on the right to information in 

criminal proceedings have been adopted. It is important that this momentum is maintained if 

the whole Roadmap is to be delivered within the Stockholm Programme mandate.  

 

32. FTI sees hundreds of cases each year where people have been denied access to an 

interpreter or have not been given information about their rights on arrest, or access to the 

case against them in time to prepare a defence. The new laws are a major step forward in 

addressing this. However, if they are to mean anything, they must be effectively 

implemented by states and applied and enforced by judges, police and prosecutors. The 

Commission has an important role to play in ensuring proper implementation, including by 

                                                           
16

 Comprised of the justice ministers from each Member State. 
17

 It should be noted that after a five year transitional period expires in December 2014, the infringement powers 
of the European Commission and the jurisdiction of the EUôs Court of Justice will apply to all unamended police 
and criminal justice instruments adopted under the pre-Lisbon óthird pillarô arrangements, including framework 
decisions. The courtôs jurisdiction will also apply to all EU Member States uniformly. The only exception will be for 
the UK and Ireland, which have the possibility to opt out of pre-Lisbon crime and policing laws in December 2014.  

http://en.wikipedia.org/wiki/Directive_(European_Union)
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effective monitoring, by raising awareness of the new laws in all the Member States and 

organising training of judges, lawyers and law enforcement officials to make sure that they 

are aware of the new laws and how they work. Infringement actions should also be 

considered by the Commission, in cases of serious or systemic failure to implement or apply 

the new directives. 

 

33. It is also important that the Commission, Parliament and Council continue to work together to 

agree strong directives for the remaining Roadmap measures and to address the problem of 

excessive and unjustified pre-trial detention in the EU. Action is urgently required in these 

areas to safeguard the rights of the many thousands of people who are arrested in Europe 

each year, often in a country other than their own.  

 

34. Unless further, sustained effort is made at EU level to ensure that there are enforceable 

minimum safeguards in place for those arrested or accused of criminal offences in Europe, 

then severe injustices will continue to arise. Mutual recognition instruments such as the 

European Arrest Warrant operate on an assumption that these safeguards exist, and without 

them confidence in EU criminal justice will erode and efforts to cooperate to fight crime will 

be undermined. The right to a fair trial is universal, and should be at the heart of the EUôs 

criminal justice policy. 

 

35. It is therefore crucially important that the EU meets the challenge of completing the work it 

has begun under the Roadmap. We recognise that ensuring effective defence rights in all 

cases has cost implications and that, in a time of economic crisis, all expenditure must be 

fully justified. However, effective defence rights are not a luxury we can cast aside when 

times are tough. It is a cornerstone of EU law that everyone is treated fairly in criminal 

investigations and proceedings. 



13 
 

 

Gerry Gallant 

Gerry Gallant, a Dutch national, was 

arrested in the Netherlands in June 

2010 under a European Arrest Warrant 

and extradited to Italy. At his trial, he 

could not understand the proceedings 

as there was no interpreter. His lawyer 

did not speak Dutch or English and 

could not communicate with him.  

Gerry received no written information 

about his case and no copy of the trial 

judgment (in Dutch or Italian). It was 

only six months into his sentence, 

when he eventually managed to 

contact the Dutch Ministry of Foreign 

Affairs, that he discovered he had 

been sentenced to eight years in jail.  

Gerry now wishes to be transferred to 

a jail in the Netherlands. However, as 

he has never received written 

confirmation of his prison sentence 

from the Italian authorities, he cannot 

apply for a transfer and remains 

trapped in Italy.  

B. The Roadmap, right by right 

i. The right to interpretation and translation in criminal proceedings 

  

36. The Roadmapôs first law guarantees the right to 

interpretation and translation in criminal 

proceedings. The Directive,18 which was adopted in 

October 2010, comes into force in October 2013 and 

must be transposed into the national law of every 

EU Member State by that time. The Directive will 

help ensure that nobody is denied a fair trial 

because they do not understand the language in the 

country in which they are arrested.   

Standards of interpretation and translation in the EU today 

37. According to defence practitioners who 

participated in the survey conducted by EuroMoS, 

the vast majority of Member Statesô laws provide 

an interpreter where one is required, both pre-trial 

and during court proceedings. However, they 

reported numerous problems with the right to 

interpretation and translation in practice. There 

are concerns about the quality and independence 

of interpreters and many Member States do not 

provide adequate translations of essential 

documents.  

 

38. The survey results indicate that recurring 

problems include: 

¶ The quality of the services provided by 

interpreters varies considerably, a problem 

which is attributed to a lack of adequate 

remuneration and training;  

¶ Effective monitoring of interpretation and 

translation standards is lacking in a number of 

Member States;  

¶ Audio and video recording is rarely used 

during the police custody stage, making it 

difficult to check the accuracy of 

interpretation; 

¶ In a few Member States, police officers act as 

interpreters and the standard in these cases is 

particularly low; 

¶ Interpreters in some countries are not fully 

independent;  

                                                           
18

 Directive 2010/64/EU of the European Parliament and of the Council of 20 October 2010 on the right to 

interpretation and translation in criminal proceedings. 

 

In 2010, 33% of the people who 

contacted us from EU countries 

reported being denied access to 

an interpreter or to translations 

of key documents.  



14 
 

 

The Directive requires suspects 

who do not understand the 

language to be aided by an 

interpreter during: 

¶ police questioning 

¶ court hearings 

¶ investigative hearings 

¶ extradition hearings 

Translations of key documents 

must also be provided. 

 

¶ In the vast majority of Member States suspects have the right to receive a translation of 

any decision taken concerning the deprivation of their liberty, but in practice this rule is 

applied inconsistently and in many cases not at all; and 

¶ The prosecution case file is rarely translated for those who do not understand the 

language of the proceedings. 

The key elements of the new right                                                                                         

39. Suspects and accused persons who do not 

speak or understand the language of the 

proceedings (including for the execution of a 

European Arrest Warrant) will have a series 

of rights guaranteeing proper interpretation 

and translation facilities.  

 

40. Right to interpretation: Interpretation must 

be provided free of charge for proceedings 

before investigative and judicial authorities, 

during police questioning and for all court 

hearings. It must also be available for 

communication between suspects and their 

lawyers, where related to any questioning or 

hearing. Countries must have a system in 

place to establish whether the suspect needs 

an interpreter.  

 

41. Translation of essential documents: Written translations of documents essential to 

enable suspects to exercise their defence must be provided within a reasonable time and 

without charge. These include any order depriving someone of their liberty, any charge 

or indictment, and any judgment. 

 

42. Sufficient quality: The interpretation and translations provided must be of sufficient 

quality to ensure that suspects have knowledge of the case against them and can 

exercise their right of defence. To promote good quality interpretation, countries should 

establish registers of qualified interpreters and translators, which will be made available 

to lawyers and authorities. If successful, this will raise standards, resulting in cost 

savings and fewer delays, appeals and quashed convictions.  

 

43. Fair Trials International campaigned hard for the new law and met with LEAP members 

to discuss the draft law before publishing a communiqué19 to assist the Commission and 

European Parliament in further developing its content. If properly implemented, the 

Directive could make a huge difference to the fairness of criminal proceedings across 

Europe and improve the outcome in many of our clientsô cases.    

 

 

 

                                                           
19

 Communiqué issued after the Fair Trials International Legal Experts Advisory Panel Meeting (11 September 
2009), see Appendix 9. 
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In 2011, 15% of the people 

who contacted us for help 

who had been arrested in 

the EU reported being 

denied information about 

their rights or the reason 

for their arrest. 

Implementation 

 

44. The challenge now is to ensure that the measure is properly transposed into the national 

law of each Member State and that sufficient training of judges, prosecutors, police, 

interpreters, translators and defence practitioners takes place, to ensure that the law is 

applied effectively and sufficiently high standards are maintained. The Directive 

guarantees rights that are vital to a fair trial, but if law enforcement officials and suspects 

are not aware of it then its provisions will not serve any useful purpose. EU institutions 

also need to prepare for their crucial role as enforcers and implementers of the new law. 

ii. The right to information in criminal proceedings 

 

45. A Directive20 guaranteeing the right to information in 

criminal proceedings, the second law under the 

Roadmap, was adopted in May 2012. It must be 

implemented in the domestic law of every EU country 

by June 2014. The Directive is a huge step forward in 

ensuring that people arrested in the EU are provided 

with key information about basic legal rights and the 

charges against them. 

 

46. Fair Trials Internationalôs casework shows the importance of giving suspects information 

about their legal and procedural rights and about the case against them. If people are not 

aware of their rights and the charges against them, they cannot prepare a defence and 

will not have a fair trial. We worked with our LEAP members to ensure that this law 

contained strong provisions, and published a communiqué with a recommended list of 

rights that should be provided to suspects on arrest.21 All of these went on to be included 

in the new Directive. 

What information are suspects given about their rights in the EU today? 

47. According to defence practitioners who participated in the survey conducted by 

EuroMoS, procedures do exist across all Member States to inform suspects of their 

rights. However, they reported numerous shortcomings regarding the practical 

communication of information in a way which enables suspects to understand and 

exercise their rights. 

   

48. The survey results indicate that recurring problems include: 

¶ In a number of Member States, there are concerns that police will defer a formal 

arrest in order to obtain statements without informing suspects of their rights; 

¶ In some Member States, information about rights is not available until 24 hours after 

arrest and detention; 

¶ In some Member States suspects are only told about their rights orally; 

                                                           
20

 Directive 2012/13/EU of the European Parliament and of the Council of 22 May 2012 on the right to information 
in criminal proceedings. 
21

 Communiqué issued after the Fair Trials International Legal Experts Advisory Panel Meeting (5 February 
2010), paragraph 20. See Appendix 9.  
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¶  Where a letter of rights is provided, there 

is rarely any effort made to check that 

suspects have understood its contents, 

particularly if they are a non-national;  

¶ Information about the charge is not 

provided promptly in many cases, 

sometimes not for up to 72 hours; 

¶ Most Member States provide suspects with 

copies of decisions to remand in custody. 

However, there are concerns that limited 

reasons are given for these decisions; 

¶ Suspects often have little or no access to 

the case file during the police custody 

stage. Where access is available, it is 

provided late in proceedings and may 

remain restricted; and 

¶ Access to the case file is sometimes 

subject to a charge and the file is rarely 

translated free of charge. 

The key elements of the new right 

49. Letter of Rights on arrest: The Directive says 

all suspects must be given clear, simple written 

information on their rights (a ñLetter of Rightsò) 

as soon as they are arrested.  It must be in a 

language they understand and include 

information on: 

¶ The right to a lawyer; 

¶ The right to remain silent (if applicable); 

¶ Entitlement to medical assistance, if 

needed; 

¶ The right to have consular authorities and 

one other person informed of the arrest; 

¶ Any right to legal aid (and any conditions 

attached to it); 

¶ The nature of the charge; 

¶ Interpretation and translation facilities, if 

needed;  

¶ The right to be brought promptly before a 

court following arrest and to information on 

the maximum period of detention 

beforehand; and 

¶ The right to have access to the case file, 

free of charge. 

 

 

 

Edmond Arapi 

In 2009, 

Edmond Arapi, 

an Albanian 

national, was 

arrested on a 

European Arrest 

Warrant from 

Italy in relation 

to a murder in 

Genoa in 2004. 

Edmond had not travelled abroad 

between 2000 and 2006 and had been 

living openly with his family in 

England. He was at work on the day of 

the murder and knew nothing of any 

proceedings against him. Yet an 

Italian court had already convicted him 

in absentia and sentenced him to 16 

years. 

On the day Edmondôs extradition 

appeal was to be heard, Italy 

announced it would withdraw the 

Arrest Warrant. This was a relief to 

Edmond, who had faced separation 

from his wife and three children, 

including a newborn son.   

Edmondôs and his familyôs anguish, as 

well as significant legal costs both in 

the UK and in Italy, would have been 

saved if he had been notified sooner 

that he was wanted in Italy and if, 

later, he had been allowed to examine 

the case file, which contained 

information sufficient to eliminate him.  

In July 2012, an Italian court awarded 

Edmond approximately GBP 20,000 in 

compensation. This does not cover all 

his legal expenses and other losses 

but it should act as a warning for 

prosecutors not to issue EAWs without 

checking their facts first. 
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15% of those who 

contacted us for help 

who had been arrested in 

the EU last year reported 

that their lawyers were 

incompetent, ineffective, 

unethical or corrupt. 

50. Right to information about the charge: Suspects must be promptly provided with 

information about the criminal act they are suspected of committing. 

 

51. Right of access to case file: Authorities must make available to suspects or their 

lawyers any documents relating to the case that are necessary to challenge the 

lawfulness of an arrest or detention. They must also grant access, free of charge, to all 

material evidence, in sufficient time before the trial to enable the accused to prepare a 

defence effectively. Any refusal to do so must be reviewable by a judicial authority. 

 

52. The new Directive could make a real difference to the numerous problems identified by 

defence practitioners, which show that many people arrested in the EU are not given 

adequate information about their rights or the charges against them. Without this 

information, it is extremely difficult for suspects to exercise their rights or prepare an 

effective defence.  

 

Implementation 

 

53. It is now important that the Directive is effectively implemented into the national law of 

Member states and that governments ensure that the necessary mechanisms are in 

place for authorities to provide the information and documents required in practice. 

Judges, prosecutors and police officers will also need to undergo training to ensure that 

the law is applied effectively as it will make little difference in practice if these officials do 

not know that they must inform suspects of their rights and of the case against them.  

iii. The right to access a lawyer  

 

Towards a new EU law 

54. Despite the fact that the right to access a lawyer is 

guaranteed by the ECHR, standards of access to legal 

advice at the early investigatory stages of criminal 

proceedings vary greatly across the EU. In 2008, the 

ECtHR ruled in the landmark case of Salduz v Turkey22 

that access to legal representation must be given to 

suspected or accused persons as early as possible, but 

this often does not happen in practice.   

 

55. The European Commissionôs release in June 2011 of a draft Directive23 on access to 

legal advice and the right to communicate upon arrest represented an important further 

stage in the Roadmap. Too often at FTI, we see the detrimental effect that failure to 

provide access to a lawyer can have on fair trial rights. Lack of access to legal advice 

contributes to the serious inequality of arms that characterises so many criminal cases 

across the EU. If people do not receive legal advice and representation, they will not 

understand their legal rights and they will therefore not exercise them.  

 

                                                           
22

 Salduz v Turkey [2008] ECHR 1542. 
23

 Proposal for a Directive of the European Parliament and of the Council on the right of access to a lawyer in 
criminal proceedings and on the right to communicate upon arrest, COM(2011) 326 final, 8 June 2011. 
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The Commissionôs proposed draft Directive  

 

56. The European Commission published its draft Directive in June 2011. FTI welcomed the 

proposal, which contained a number of key protections of the right to legal representation 

including:  

¶ Access to a lawyer óin personô to ensure not only that suspects are aware of their 

rights but also that those rights are not infringed through ill-treatment or threatening 

behaviour by the police; 

¶ Access to a lawyer must be provided as soon as possible and, at the very latest, on 

arrest; 

¶ Confidential communication with a lawyer must be sufficiently safeguarded; and 

¶ Legal representation must be provided in both the issuing and executing state for 

those wanted under a European Arrest Warrant. 

 

57. In September 2011, the UK and Ireland chose not to opt 

into this Directive. France, Belgium and the Netherlands 

joined them in expressing strong reservations on the text. 

FTI and five other leading NGOs wrote an open letter24 to 

these states pointing out that the Commissionôs proposal 

was firmly grounded in the jurisprudence of the European 

Court of Human Rights and stressing the importance of 

backing the new law. 

Threats from Member States to weaken Commission proposal 

58. In April 2012, the Council issued a revised text of the Directive, a ñgeneral approachò 

which watered down the Commissionôs proposal in many respects. FTI, in conjunction 

with eight other leading NGOs, issued a joint statement25 setting out the groupôs 

concerns with the revised text and making recommendations to ensure that the final text 

of the Directive will contain the key minimum standards necessary to ensure the 

protection of fair trial rights.  

 

59. The most serious defects in the Councilôs ñgeneral approachò are: 

¶ There are insufficient safeguards for people who are questioned by police before 

being formally designated as suspects ï a danger, given the risk of statements being 

obtained from people on the basis they are ñjust witnessesò or ñhelping policeò, only 

for them to be charged after speaking to police without a lawyer present; 

¶ It is too easy for Member States not to comply with the obligation to ensure legal 

advice and representation (or to ñderogateò); 

¶ The remedies for individuals denied access to a lawyer are inadequate; 

¶ The wording suggests that the right to a lawyer only refers to ñofficial interviewsò, 

implying that a state could conduct ñunofficial interviewsò without a lawyer present; 

¶ States can decide how long to wait for a lawyer before starting questioning; 

¶ States can choose to restrict how a lawyer can participate in police interviews; 

                                                           
24

 The full letter is available in Appendix 5. 
25

The full statement is available in Appendix 5. 

In 2011, over 11% of 

our clients reported 

being denied access to 

a lawyer during their 

police interview in the 

EU.   
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Members of FTIôs Legal 

Experts Advisory Panel 

have indicated that dual 

representation in EAW 

cases frequently saves 

time and resources by 

avoiding the need for 

adjournments or appeals. 

ñWithout proper access to a 

lawyer, the effective exercise 

of other defence rights may 

remain illusory.ò 

Elena Oana Antonescu MEP,  

Rapporteur and member of 

Parliamentary Civil Liberties 

Committee 

¶ The right to confidential communication between suspects and lawyers has been 

weakened; 

¶ The exception for people accused of minor offences is too wide; and 

¶ People subject to European Arrest Warrants do not have an express right to legal 

representation in the country they are arrested in and the country they are being 

extradited to (something the Commission and MEPs consider necessary). 

European Parliament takes a strong stand to restore key protections 

60. In July 2012, the Committee on Civil Liberties, Justice and Home Affairs of the European 

Parliament (LIBE) approved the Commissionôs proposal (with certain amendments), 

paving the way for negotiations with the Council towards finalising the Directive. The text 

MEPs adopted provides that legal advice must 

be provided as soon as possible, and at the 

latest before the start of questioning by the 

police or a judge, regardless of whether the 

suspect is under arrest. It retains most of the 

key protections from the original Commission 

proposal, including dual representation in EAW 

cases, strong confidentiality provisions, and 

the right to access a lawyer óin personô and to 

communicate with both a nominated person 

and consular authorities on arrest.  

 

61. FTI is delighted to see the European Parliament joining the Commission in pushing for 

dual representation in EAW cases. FTI has consistently called for this because our 

casework illustrates the importance of providing individuals caught up in the EAW 

process with rapid legal assistance in both countries. The lack of a lawyer in the issuing 

state can lead, for example, to defendants going unrepresented at important pre-trial 

hearings, as well as to difficulties in gathering evidence to prepare an adequate defence. 

It can also waste valuable opportunities to dispose of some cases more efficiently, for 

example by agreeing that a fine will be paid in lieu of the need for surrender.  

62. Fair Trials International welcomes the strong stance taken by the European Parliament in 

its support of the Commissionôs text for this new law. We note that a plenary vote by 

MEPs has been provisionally scheduled for 21 November 2012. We now hope that the 

trilogue negotiations will result in the Council dropping its resistance to crucial 

safeguards in the draft Directive. 

Access to a lawyer in the EU today 

63. According to defence practitioners who participated in 

the survey conducted by EuroMoS, while all Member 

States grant access to a lawyer at some point during 

criminal proceedings, there is wide disparity between 

the times at which access is provided. In some 

Member States police intentionally delay access to 

legal advice so that they can question suspects without 

a lawyer present. In others, lawyers are not permitted 
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Alan Hickey 

Alan, a lorry driver, was convicted in France of people-trafficking and sentenced to 

serve 18 months in prison in December 2009. While in prison in France, Alan found 

out that Belgium had issued a European Arrest Warrant against him. Alan was not 

given clear information about the Belgian charges and was concerned that they 

related to the same matter for which he had been sentenced in France. This should 

be a bar to extradition on ñdouble jeopardyò grounds. However, Alanôs extradition 

was ordered before further information could be gathered from Belgium where he 

had no lawyer. 

Once in Belgium, Alanôs concerns about double jeopardy were vindicated. The 

judge at Alanôs trial found that some of the Belgian charges arose from the same 

events for which he had been convicted in France. Alan pleaded guilty to the other 

offence and was given a suspended sentence. Alanôs extradition in breach of the 

double jeopardy rule could have been avoided if he had been provided with 

effective legal representation in both France and Belgium from the start. 

to advise their clients until after police interviews. By contrast, most Member States allow 

lawyers to assist and advise their clients at pre-trial hearings. Confidentiality between 

suspects and their lawyers is generally respected, but not universally so. 

64. The survey results indicate that recurring problems, in practice, include: 

¶ In some Member States, police will assume that suspects have waived the right to a 

lawyer if they do not request access immediately or of their own accord; 

¶ There is often a lack of information provided by police about the right to a lawyer, 

particularly during early stages of criminal proceedings; 

¶ In some Member States police conduct preliminary questioning without a lawyer 

present; 

¶ Police often prevent or delay access to a lawyer; 

¶ In a few Member States lawyers are barred from attending and/or participating in 

police interviews; and 

¶ In the majority of Member States lawyers are unable to inspect detention conditions 

during the pre-trial period. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

iv. The right to communicate with consular staff and others on arrest 

 

65. For our clients, who are often arrested miles from home in a country where they may not 

understand the language or the local legal system, the ability to contact family, friends 

and consular authorities can be a lifeline. The risk of ill-treatment to suspects and harm 

to their defence is also increased when they are unable to access consular assistance or 

notify others of their arrest. While initially a separate Roadmap measure, this has been 

combined with the right to legal representation and is covered in the Commissionôs 

proposal for a draft Directive on the right to access a lawyer and to communicate on 

arrest discussed above.  

 

66. The Commissionôs original proposal would guarantee suspects the right to communicate 

in person with consular officials on arrest and to communicate as soon as possible with a 
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Mohammed Abadi 

Mohammed (not his real name), an Iraqi national with refugee status, was arrested in 

Spain in 2005 for alleged terrorist activities. Mohammed has described being taken 

straight to a ñmedical facilityò, where he was stripped naked and humiliated. He was 

then interrogated without a lawyer present, subjected to verbal abuse from police 

officers and threatened with a gun. Mohammed spent five days in appalling 

conditions and was not allowed access to a lawyer or any consular assistance. 

He was then brought before a judge at a hearing where he was represented by a 

court-appointed lawyer. Mohammed was not allowed to speak to the lawyer before or 

after the proceedings. He was moved to another prison where he was held until 

2007, during which time he was again denied legal assistance. When Mohammed 

was finally brought to trial in the summer of 2010, he was acquitted of all charges, 

apparently on the basis that there was no evidence against him. Since returning 

home, Mohammed has been suffering from severe anxiety and depression as a 

result of his treatment in Spain.   

 

person the suspect nominates (for example, a relative or employer), to inform them of 

the arrest. If enacted, these provisions will be of vital importance to the thousands of 

people who are arrested in the EU oustide of their home country every year.  

Right to consular assistance and to notify a third person of arrest in the EU today 

67. According to defence practitioners who participated in the survey conducted by 

EuroMoS, most Member States allow suspects to communicate with a third party upon 

arrest. However, in a number of Member States this is restricted to a lawyer, relative or 

employer. In principle, most Member States allow foreign suspects to communicate with 

consular officials. In practice however, this can be unnecessarily difficult, because 

suspects are not given contact details or informed expressly of the right to consular help.  

 

68. The survey results indicate that recurring problems, in practice, include: 

¶ In a few Member States suspects (especially those suspected of serious offences) 

have no right to contact a third party on arrest;  

¶ There are often delays in allowing a suspect to contact a third party;  

¶ Police sometimes do not inform suspects that they have the right to contact a 

consular official; 

¶ In some Member States, police do not provide non-national suspects with contact 

details for consular officials; and 

¶ A number of Member States have restrictions on which third parties may be 

contacted by suspects. 

 

 

 

 

 

 

 

 

 

 

 

v. The right to legal aid 

 

Why is legal aid necessary? 

69. Justice systems that do not guarantee proper, timely access to legal advice and 

representation - funded where necessary by the state - frequently suffer unnecessary 
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Deborah Dark                                                                            

In 1989, Deborah was arrested and later acquitted in France of drug related offences. 

She was released from jail and returned to the UK. The prosecutor appealed against 

the decision without notifying Deborah or her French lawyer and she was found guilty 

in her absence and sentenced to 6 yearsô imprisonment. In April 2005, fifteen years 

after the conviction on appeal, an EAW was issued by the French authorities for 

Deborah to be returned to France to serve her sentence.  

In 2008 Deborah travelled to Spain where she was arrested and taken into custody, 

and faced extradition to France. A court appointed legal aid lawyer visited her and 

advised her that she had no option but to consent to extradition. As a legally aided 

client, Deborah was told she was only entitled to receive ú250 worth of legal advice, 

however complex the case. The lawyerôs advice was therefore not particularly 

surprising. Thankfully, however, a doctor who visited Deborah shortly afterwards 

advised her to resist extradition. Deborah took this advice and at the extradition 

hearing the Spanish court refused to extradite Deborah on the grounds of 

unreasonable delay and the significant passage of time. Deborah was released from 

prison and took a flight back to the UK. However, her ordeal was not over. 

On arrival in the UK, Deborah was arrested  

again ï this time by the British police at the  

airport. Deborahôs extradition was refused  

in April 2009. In May 2010, France finally  

agreed to remove the warrant, but only after  

Deborah had spent years as an effective  

prisoner in the UK. 

 

waste and expense. Where suspects do not have a lawyer at the start of proceedings 

because they cannot afford one, then the case may take longer and be more 

complicated because of subsequent appeals and quashed convictions. As the majority of 

those arrested in the EU have insufficient means to pay for a lawyer, sufficient legal aid 

is a crucial part of the right to access legal advice and representation. 

 

70. The right to legal aid is expressly guaranteed by the ECHR. Article 6(3)(c) ECHR states 

that everyone charged with a criminal offence has the right ñto defend himself in person 

or through legal assistance of his own choosing or, if he has not sufficient means to pay 

for legal assistance, to be given it free when the interests of justice so requireò. States 

who fail to provide legal aid may therefore also face the costs of lengthy infringement 

litigation at the ECtHR resulting from the inadequate safeguarding of defence rights 

during the investigation or trial.  

Legal aid in the EU today 

71. According to defence practitioners who participated in the survey conducted by 

EuroMoS, the vast majority of Member States have some form of emergency duty lawyer 

scheme to ensure that people in custody have access to legal advice when they cannot 

afford it. However, they reported numerous problems with these schemes in practice. 
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72. The results of the survey indicate that recurring problems include: 

¶ Duty lawyers (emergency lawyers paid by the state) are often poorly paid or have to 

wait a long time for payment to be processed. In some Member States legal aid 

lawyers are provided with a flat rate regardless of the amount of work done or the 

complexity of the case. 

¶ The quality of duty lawyers in the majority of Member States can be low, meaning 

that the access to effective legal advice is limited. 

¶ In a number of Member States, legal aid cannot be granted until suspects are 

brought before a judge, up to 48 hours after arrest, meaning that they may be without 

legal representation during the crucial phase of initial police questioning. 

¶ In some Member States, while legal aid is available during criminal proceedings, 

defendants are required to repay their legal costs if found guilty leading to concerns 

that suspects will waive the right to avoid possible expense. 

¶ In a few Member States, legal aid practitioners are appointed and funded by the 

police, leading to concerns that their advice may be prejudiced as they are unlikely to 

be instructed if they challenge the investigation. 

¶ The extent to which the relevant competent authority helps suspects apply for legal 

aid if they are unable to pay for a lawyer varies considerably. In some Member States 

the application process is very bureaucratic, which is particularly problematic for non-

nationals who may not understand or have access to the documentation required. 

 

73. There are also some Member States where legal aid practices are better. Estonia has an 

internet based legal aid system managed and funded by the local bar association which 

is available to all suspects. If suspects do not have a specific lawyer that they wish to 

appoint, then the police submit a request online and any lawyer willing and able to take 

the case attends the police station to provide advice to the suspect. Practitioners tell us 

that it works well in practice and a number of other bar associations have expressed 

interest in adopting the system, although defendants must still repay costs if they are 

found guilty.   

The importance of an EU directive to guarantee the right to legal aid 

74. The results of the EU-wide survey of practitioners reveal that the availability and 

standard of legal aid varies across Europe. Where it is offered, defence practitioners 

indicate that limited funding for legal aid means that the advice provided is often of 

insufficient quality to protect the best interests of the suspect. Legal aid is also often not 

provided until well after the point of arrest and initial questioning, meaning that suspects 

are unrepresented during one of the most crucial stages of the process. 

 

75. Despite the fact that the right to free legal advice for those who cannot afford it is 

enshrined in the ECHR, this is not respected in all EU countries. However, access to 

adequate legal aid at the earliest stages of criminal proceedings is essential to ensure 

that suspects both know about, and are fully able to exercise, their legal rights. If people 

are denied access to high quality legal advice due to an inability to pay, this can lead to a 

serious inequality of arms, undermining fair trial rights and the rule of law. We 

understand that resources are tight due to the current economic crisis, but solutions such 

as the internet based system in Estonia show that the right to legal aid can be achieved 
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James Milton 

James Milton (not his real name) was 16 

years old and had recently moved with 

his mother from the UK to Malta, when 

he was arrested. James was taken to the 

police station where he was questioned 

aggressively for over four hours, without 

a lawyer or other appropriate adult 

present. His mother was refused entry to 

the interview room despite her presence 

at the police station and her frequent 

requests to see her son.  

During police questioning, James was 

not told any details of the allegations or 

of any charges against him, or informed 

of his legal rights. He was interrogated 

from 9.30pm until 2.30am the following 

morning and was not even given a glass 

of water during this time. Jamesôs 

passport was taken pending trial, so that 

from June 2009 until the trial in June 

2010, he was unable to visit family and 

friends in the UK, despite his motherôs 

offer to post security or give up her own 

passport. James was acquitted of all 

charges at trial.  

After further delay due to an appeal by 

the prosecutor, the case was eventually 

dropped and Jamesôs passport was 

returned to him. He continues to suffer 

stress and depression following his 

ordeal. 

 

on a limited budget if the system is efficient and the rules are clear. Fair Trials 

International looks forward to working with the Commission to produce a strong proposal 

for this vitally important Roadmap measure. 

vi. Special safeguards for vulnerable suspects 

 

Why do vulnerable suspects need special safeguards in criminal proceedings? 

76. Criminal proceedings are a daunting 

prospect for most people who face them. 

However, children and vulnerable adults 

are especially likely to be overwhelmed by 

the experience. They may be unable to 

understand or follow the content or the 

meaning of proceedings and this can 

seriously undermine their ability to 

participate effectively and to receive a fair 

trial. The Roadmap recognises this and the 

final measure envisages legislation to 

introduce special safeguards for vulnerable 

suspects or accused persons to ensure the 

fairness of proceedings against them.   

 

77. The application of special safeguards to 

vulnerable suspects at the earliest stages 

of criminal proceedings is essential to 

ensure that these suspects understand 

what their rights are and how to exercise 

them. If people do not understand the 

proceedings because their vulnerability is 

not identified or because special 

safeguards are not in place, this leads to a 

serious inequality of arms, undermining the 

rule of law. 

 

78. Our research suggests that in many 

countries, there are inadequate safeguards 

in place to ensure that children, suspects 

with mental or physical conditions, or those 

who are otherwise vulnerable, understand 

the proceedings in which they are involved 

and are treated fairly. If suspects cannot 

understand what is happening then they 

cannot exercise their rights effectively and 

cannot receive a fair trial. 
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Provisions for vulnerable suspects in the EU today 

79. According to defence practitioners who participated in the survey conducted by 

EuroMoS, there are special procedures in place for vulnerable suspects in most Member 

Statesô legal systems. However, their application varies from case to case, and suspects 

are often only considered vulnerable if they are minors or have an obvious and serious 

medical condition. Due to a lack of police awareness and training, vulnerabilities which 

are not immediately physically obvious, such as mental disabilities or addictions, are 

often not identified at the point of arrest and questioning. 

 

80. The survey indicates that recurring problems, in practice, include the following: 

¶ The treatment of vulnerable suspects varies from case to case and from state to 

state; 

¶ Even where safeguards exist they are not always applied in practice; 

¶ Police often lack the awareness needed to identify vulnerabilities that are not 

immediately physically obvious, for example addiction and mental health problems. 

There is insufficient training of police in this area; 

¶ Police are often disrespectful towards vulnerable suspects; 

¶ The definition of óvulnerableô varies widely: addicted persons, ethnic minorities and 

non-nationals in particular are often not covered by existing safeguards; and 

¶ Treatment of suspects with mental disabilities, mental health problems and 

addictions is particularly poor;  

The importance of an EU directive to protect vulnerable suspects 

81. There are real problems with the treatment of vulnerable suspects in many EU countries. 

Fair Trials International will be working with LEAP members and other experts in the 

coming months and hopes to inform and assist the Commission as it prepares its 

proposal in relation to this measure. 
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ñIt is surprising that governments 

have not done more to prevent 

these problems in spite of the fact 

that the prison system is both 

expensive and overburdened in 

many European countries. Too 

little use has been made of more 

humane and effective alternatives 

to pre-trial detention.ò 

Thomas Hammarberg, former         

Council of Europe Commissioner  

for Human Rights 

C. Pre-trial detention and the Commissionôs Green Paper 

 

82. Pre-trial detention offers important safeguards to ensure justice is served, evidence and 

witnesses are protected, and suspects do not escape prosecution. Yet depriving people 

of their liberty in the period before trial is supposed to be an exceptional measure, only to 

be used where absolutely necessary. Sadly, this is not the case in practice.  

 

83. Inappropriate and excessive pre-trial 

detention clearly impacts on the right to liberty 

and the right to be presumed innocent unless 

and until proven guilty.  It also has a 

detrimental effect on a suspectôs family 

members, particularly when detention is 

overseas, as visiting will be more costly and 

difficult. There is a wider socioeconomic cost 

as lengthy pre-trial detention will usually result 

in the suspect losing his or her job, which can 

have a severe financial impact on other family 

members. These knock-on effects further 

increase the costs of pre-trial detention to the 

state.     

 

84. The reality of varying standards in pre-trial detention regimes across the EU is at odds 

with the idea that all Member States have criminal justice systems that respect 

fundamental rights and deliver justice. Inadequate systems for imposing and reviewing 

pre-trial detention and poor pre-trial detention conditions undermine the trust needed for 

mutual recognition instruments to work effectively.  

 

Standards in theory  

 

85. The right to liberty and the importance of avoiding arbitrary and unnecessary detention is 

enshrined in a number of international instruments.26 Article 5 of the ECHR protects the 

right to liberty and sets out when detention is acceptable and the safeguards which must 

accompany it.  

86. The ECtHRôs jurisprudence on Article 5 and pre-trial detention sets out general 

principles, which can be summarised as follows:27  

¶ A person who is detained on the grounds that he is suspected of an offence must be 

brought promptly before a judicial authority; 

¶ There must be a presumption in favour of release; 

¶ The burden is on the state to show why release pending trial cannot be granted; 

¶ Reasons must be given for refusing release and the judicial authority must consider 

alternatives to pre-trial detention which would deal with any concerns it had regarding 

the defendantôs release; 

¶ Pre-trial detention cannot be imposed: 

                                                           
26

 Article 11 Universal  Declaration of Human Rights, Article 9 International Covenant on Civil and Political Rights, 
Articles 6 and 48 Charter of Fundamental Rights of the EU.  
27

 For more detail see pages 30-34 of our October 2011 report. 
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ñPre-trial detention is being 

used when not strictly 

necessary, and often for too 

long, at huge cost to both 

individuals and the state.ò 

Fair Trials International Legal 

Experts Advisory Panel 

communiqué September 2011 

o Simply because the defendant is suspected of committing an offence (no matter 

how serious or the strength of the evidence against him); 

o On the grounds that the defendant represents a flight risk where the only reason 

for this decision is the absence of a fixed residence or that the defendant faces a 

long term of imprisonment if convicted at trial;  

o On the basis that the defendant will reoffend if released, unless there is evidence 

of a definite risk of a particular offence (the defendantôs lack of a job or family ties 

is not sufficient to establish this risk); 

¶ If a financial surety is fixed as a condition of release, the amount fixed must take into 

account the defendantôs means; 

¶ Continued detention must be subject to regular review, which can be initiated by the 

defendant, or by a body of judicial character; 

¶ The review of detention must take the form of an adversarial oral hearing with the 

equality of arms of the parties ensured; 

¶ The decision on detention must be taken speedily and reasons must be given for the 

need for continued detention (previous decisions should not simply be reproduced); 

and 

¶ In any event, a defendant in pre-trial detention is entitled to a trial within a reasonable 

time.    

 

The reality of pre-trial detention in the EU today 

87. The European Commission published a Green 

Paper on detention in June 2011 and the 

consultation closed at the end of November 2011. 

FTIôs response to the Green Paper in October 2011 

identified a stark contrast between law and practice 

in relation to pre-trial detention in the EU.28 Many 

Member States are not meeting basic standards 

laid down in the ECtHR case law on Article 5 of the 

ECHR.29 

 

88. Across the EU, people not convicted of any crime are being held for months or even 

years without good reason, in appalling conditions and with limited access to a lawyer. In 

particular: 

¶ approximately 21% of the total EU prison population is in pre-trial detention; over a 

quarter of those detainees are foreign nationals; 

¶ people are often detained in appalling conditions that make trial preparation 

impossible; 

¶ some countriesô laws allow people to be detained for years before trial, others have 

no maximum period at all;  

¶ few countries have an adequate system for the review of pre-trial detention; 

¶ non-nationals are far more likely than nationals to suffer the injustice of arbitrary 

and/or excessive pre-trial detention; 

                                                           
28

 Detained without trial: Fair Trials Internationalôs response to the European Commissionôs Green Paper on 
detention, October 2011, available at http://www.fairtrials.net/documents/DetentionWithoutTrialFullReport.pdf 
29

 See page 24 of our October 2011 report. 
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Robert Hörchner 

 

Robert, a 59 year old father of two from Holland, was arrested under an EAW issued 

by Poland in 2007. Robert resisted extradition to Poland, arguing that if he was 

surrendered he would be subjected to prison conditions which would breach his 

human rights and he would not receive a fair trial. Nevertheless a Dutch court 

ordered his extradition. Following his surrender to Poland, Robert was held on 

remand for 10 months, during which time he had to endure filthy, overcrowded 

conditions, sharing a tiny cell with up to nine other inmates.  

 

While on remand, Robert was only allowed visits from a friend on two occasions, 

whereas Polish inmates were allowed visits every two weeks. Furthermore, Polish 

prisoners were allowed to receive packages of food from their families ï something 

denied to Robert as the only non-national in the prison. Robert could not properly 

prepare for his trial. He was denied a Dutch-speaking interpreter though he spoke no 

Polish, and his choice of legal adviser was highly restricted, as were his contact with 

that adviser and his access to information about the case against him.   

 

After enduring nightmarish conditions for several months, Robert attended a first 

hearing in his trial and came under pressure to confess in exchange for an early 

release, which he resisted. After a grossly unfair trial six months later, at which he 

was convicted, he was released and allowed to return to the Netherlands pending an 

appeal.  He is still suffering the mental effects of his ordeal in pre-trial detention. 

 

¶ growing numbers are being extradited under EAWs, only to be held for months in 

prison, hundreds of miles from home, waiting for trial; 

¶ Europeôs over use of pre-trial detention costs EU countries approximately ú5 billion 

every year30 (not including wider costs to society when jobs are lost and children are 

taken into care); and 

¶ many Member Statesô justice systems are not ready to make full use of the 

potentially valuable European Supervision Order, which could save resources and 

ease the severe overcrowding that blights prisons in over half of all Member States.31 

 

 

89. Our LEAP members have regularly confirmed to us that detention practices in their 

jurisdictions are not compliant with Article 5 ECHR and that lengthy periods of pre-trial 

detention are often permitted without the court providing any valid justification. Members 

have described how courts often accept at face value prosecution arguments that 

continued detention is necessary in the interests of a successful prosecution. Panel 

members have also reported that the problem of excessively long pre-trial detention is 

exacerbated in some jurisdictions where the defendant is acquitted, yet remains in 

custody pending appeal by the prosecution.32 

 

                                                           
30

 See page 6 of our October 2011 report. 
31

 See paragraph 110 below. 
32

 See communiqué issued after the Fair Trials International Legal Experts Advisory Panel Meeting (London 22 
September 2011) ópre-trial detention in todayôs European Unionô at Appendix 9. 
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ñFair Trials Internationalôs 

proposals in relation to 

pre-trial detention are 

good and will work to 

reduce discrimination 

against non-nationals.ò 

Judith Sargentini MEP 

90. According to defence practitioners who participated in the survey conducted by 

EuroMoS, most Member States limit the maximum time a suspect can spend in pre-trial 

detention, particularly before being formally charged. In practice, however, time periods 

vary greatly across the EU, with some Member States keeping suspects in police 

custody for far longer than others. Police brutality and coercion are still a significant 

problem and reports say prisoners are being held in small, overcrowded cells, often in 

unsanitary conditions.  

 

91. The survey indicates that recurring problems, in practice, include: 

¶ Almost all Member States are less likely to grant bail to non-national defendants and 

non-nationals and non-residents regularly experience discrimination at pre-trial 

hearings; 

¶ In a few Member States people held in pre-trial detention are either not permitted to 

attend pre-trial hearings or are not allowed to make representations;  

¶ In some Member States police exert undue pressure on suspects by threatening 

prolonged detention or intimate searches in the absence of a confession, or by 

placing suspects in holding cells with violent or drug-addicted inmates; 

¶ Non-national defendants are often not provided with a translation of decisions to 

remand in custody, which makes an appeal against the decision much more difficult; 

and 

¶ Many Member States have poor detention conditions at police stations - in particular, 

small cells with no natural air, a general lack of hygiene or too few toilets. 

 

Our proposed reforms of pre-trial detention in the EU 

In response to these problems, we are calling for four reforms. 

92. EU legislation on minimum standards: EU 

legislation is needed to set minimum standards for 

the use of pre-trial detention in the EU and for regular 

and effective judicial review of decisions to remand in 

custody. The ECtHR jurisprudence on Article 5 and 

pre-trial detention sets out general principles which, 

as signatories to the ECHR, all Member States 

should observe. However, in practice they are failing 

to meet these obligations resulting in significant 

human and financial cost. Only clear, enforceable 

laws setting basic standards on when, and how, pre-

trial detention can be used will force countries to stop 

imposing detention arbitrarily or for longer than necessary.  

 

93. Deferred surrender under the EAW: Many people who approach FTI for assistance are 

facing extradition under the EAW. Deferred surrender should be used in these cases to 

avoid unnecessary pre-trial detention after extradition. Deferred issue of EAWs and 

negotiated surrender should also be used to ensure defendants are not surrendered 

speedily when there is no prospect of a speedy trial and defendants who are able to 

meet supervision conditions in their home country should be allowed to do so until the 

case is ready for trial.  
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ñThe conclusion, then, is 

that minimum standards 

for detention conditions 

[and] a greater use of 

alternatives are essential 

steps for us to take.ò 

Birgit Sippel MEP speaking 

in the European Parliament, 

December 2011 

 

94. EU research to establish the viability of a one year maximum pre-trial detention 

limit: The EU should examine the viability of establishing a flexible one year maximum 

pre-trial detention limit. The ECHR guarantees anyone subject to a criminal charge the 

right to a fair and public hearing in a reasonable time.33 In FTIôs view, it is inherently 

unreasonable to imprison someone who has not been found guilty of any offence for 

more than a year, unless there are exceptional prevailing circumstances. Targeted 

research by the European Commission to help understand the underlying reasons for the 

wide disparity between EU countriesô use of pre-trial detention and its varying lengths is 

needed. This research could then be used to implement a programme of information-

sharing and exchange of best practice between Member States with a view to 

introducing a one year cap on pre-trial detention in the EU.  

 

95. Effective implementation of the European Supervision Order: The European 

Supervision Order (ESO)34, which will come into force at the end of 2012, lays down 

rules according to which one Member State must recognise a decision on supervision 

measures issued by another Member State as an alternative to pre-trial detention. The 

ESO is discussed further at paragraph 110 below.  

Towards action: European Parliament debate and resolution on detention 

96. On 14 December 2011, the European Parliament 

held a debate on detention in the EU.35 The 

debate demonstrated the high degree of cross-

party recognition of the problems with pre-trial 

detention across the EU and support for reform. 

Following the debate, on 15 December 2011 the 

European Parliament passed a groundbreaking 

resolution which reaffirmed many of FTIôs 

concerns and called on the Commission and EU 

institutions to come forward with a legislative 

proposal on the rights of persons deprived of their 

liberty and to develop and implement minimum 

standards in the field of detention.36  FTI is 

delighted to see the European Parliament taking 

a strong stand on the need to safeguard 

fundamental rights in the context of pre-trial 

detention in the EU. 

 

 

                                                           
33

 Article 6(1) ECHR. 
34

 Framework Decision on the application, between Member States of the European Union, of the principle of 
mutual recognition to decisions on supervision measures as an alternative to provisional detention, 
2009/829/JHA, 23 October 2009. 
35

 Minutes of the debate are available at http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-
//EP//TEXT+PV+20111214+ITEMS+DOC+XML+V0//EN&language=EN#pvitem29 
36

 The resolution is available at Appendix 7. 

http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//TEXT+PV+20111214+ITEMS+DOC+XML+V0//EN&language=EN#pvitem29
http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//TEXT+PV+20111214+ITEMS+DOC+XML+V0//EN&language=EN#pvitem29
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ñDetention-related deficiencies 

should not be a ñshameò to 

keep shrouded from public 

scrutiny but problems to be 

addressed transparently and 

with the support of civil 

society.ò 

UN response to the Green Paper  

 

Widespread recognition of the problems with pre-trial detention in the EU 

International and non-governmental organisationsô position 

 

97. More than fifty NGOs responded to the Green 

Paper.37 The United Nations38 and the Council of 

Europe also provided submissions.39 The vast 

majority of these responses echo FTIôs concerns 

and recommendations. The extraordinary level of 

response from civil society and beyond shows 

that the misuse of pre-trial detention raises 

serious concerns throughout the EU and that 

urgent action is needed to raise standards.  

 

98. The UN and the Council of Europe both expressed concern about pre-trial detention in 

Europe, with the former reiterating that pre-trial detention should be a last resort in 

criminal proceedings and highlighting previous recommendations of the United Nations 

Human Rights Committee that states should increase the use of alternative measures 

and consider maximum non-extendable terms of pre-trial detention.  

 

99. Numerous NGOs supported FTIôs call for EU legislation to introduce minimum standards 

for the use of pre-trial detention in criminal proceedings. Existing ECHR obligations as 

set out and interpreted by the ECtHR were seen as a good basis for this. Several 

responses identified the lack of minimum standards and the wide differences in pre-trial 

detention standards across the EU as a serious bar to mutual trust. NGOs generally 

agreed with FTI that urgent action needs to be taken at the EU level to reduce excessive 

pre-trial detention and to end the rights infringements that result from this. 

 

100. There was strong support from civil society for an increased use of alternatives to 

pre-trial detention, which has a huge cost both financially for the state and for individuals 

whose lives and livelihoods can be destroyed if they are denied release pending trial. 

The discriminatory use of pre-trial detention against non-nationals has been corroborated 

in several of the NGO responses. There is broad support for FTIôs call for deferred 

surrender under EAWs and additional recommendations that the EU take steps to 

ensure that an EU national from a different Member State is treated no differently to a 

national of the prosecuting Member State. 

 

 

 

                                                           
37

 Strengthening mutual trust in the European judicial area ï A Green Paper on the application of EU criminal 
justice legislation in the field of detention, COM(2011) 327, Brussels 14 June 2011. 
38

 A joint response was provided by United Nations Office of the High Commissioner for Human Rights 
(OHCHR), the United Nations Office on Drugs and Crime (UNODC) and the United Nations Childrenôs Fund 
(UNICEF). 
39

 All responses are available at http://ec.europa.eu/justice/newsroom/criminal/opinion/110614_en.htm. 
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ñThe Senate of Romania has 

analyzed the detention 

issues in criminal justice 

[and considers that there] 

should be a common 

legislative framework that 

could be applied and 

interpreted uniformly in all 

the Member States.ò 

Romaniaôs response to the 

Green Paper on detention 

 

Member Statesô position 

101. Twenty-one Member States responded to the Green Paper.40 The vast majority of 

these recognised that there are problems with pre-trial detention in the EU and that some 

form of action is needed.41  

 

102. Six Member States have called for EU 

legislation establishing minimum standards for the 

use of pre-trial detention, including a requirement 

to consider alternative measures and to ensure 

regular reviews of detention.42 Two Member States 

also advocated EU-wide maximum remand 

periods.43  

 

103. Several Member States suggested that EU-

wide legislation is not appropriate in the area of 

pre-trial detention and that the issues raised can be 

adequately addressed through the sharing of best 

practice among Member States.44 Council of 

Europe recommendations and other mechanisms 

were suggested to assist in raising standards 

across the EU.  

104. We welcome the recognition by many Member States that action at EU level is 

needed to end the excessive use of pre-trial detention. We are delighted that some 

Member States have called for legislation to be introduced at EU level but we are 

disappointed that a small minority appear unwilling to acknowledge that there is a 

problem with pre-trial detention regimes in the EU.45  

The need for action 

105. There is substantial support for EU legislation to set minimum standards for the use 

of pre-trial detention in the EU and for regular and effective judicial review of decisions to 

remand in custody. The European Parliament has provided a clear mandate for reform 

by calling on the Commission and Council to make a legislative proposal. The responses 

of international and non-governmental organisations overwhelmingly support FTIôs 

recommendations for action to address excessive and arbitrary pre-trial detention in the 

EU. Many Member States have also acknowledged that there are problems with pre-trial 

detention in the EU.  

 

106. As the Commission notes in its Green Paper, detention issues ñcome within the 

purview of the European Union as [...] they are a relevant aspect of the rights that must 

                                                           
40

 See http://ec.europa.eu/justice/newsroom/criminal/opinion/110614_en.htm. Those who did not respond were: 
Cyprus, Greece, Hungary, Lithuania, Luxembourg and Slovakia. 
41

 Romania, Estonia, Bulgaria, Sweden, Finland, Portugal, Spain, Austria, Netherlands, UK, Italy, Czech 
Republic, Slovenia. 
42

 Romania, Estonia, Bulgaria, Sweden, Finland, Portugal. 
43

 Romania, Estonia. 
44

 UK, Netherlands, Slovenia, Italy, Czech Republic, Belgium. 
45

 Ireland, Poland, Germany, Denmark, Latvia, Malta, Belgium, France. 

http://ec.europa.eu/justice/newsroom/criminal/opinion/110614_en.htm
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ñThe pre-trial detention regime 

in EU Member States needs 

urgent reform, to ensure an 

end to the unnecessary and 

often arbitrary recourse to pre-

trial detention and the severe 

rights violations that it 

causes.ò 

Letter to Members of the 

European Parliament from FTI 

and 12 other leading NGOs, 

June 2012 

be safeguarded in order to promote mutual trust.ò46 There is a clear legal base for 

legislation in this area under Article 82(2)(b) of the Lisbon Treaty, as pre-trial detention 

engages with ñthe rights of individuals in criminal procedureò.   

 

107. In June 2012, FTI and more than twenty LEAP members wrote to members of the 

European Parliament calling for urgent EU action to tackle unnecessary pre-trial 

detention in the EU. 47 The letter was sent six months to the day since the European 

Parliament passed its resolution demanding EU action to prevent excessive and 

unjustified pre-trial detention. FTI has also written a joint letter48 with 12 other 

organisations to Viviane Reding, Vice-President of the European Commission 

responsible for Justice, Fundamental Rights and Citizenship calling on the Commission 

to publish its plans on pre-trial detention as a matter of urgency.  

 

108. Varying standards in the use and control of 

pre-trial detention across Europe not only 

weaken trust between Member States, they 

also undermine the EUôs justice and home 

affairs policy mandate. Legislation in the field 

of pre-trial detention is the natural continuation 

of the EUôs roadmap for strengthening 

procedural rights.49 Poor standards of 

protection for basic rights across the EU erode 

the trust necessary for mutual recognition and 

undermine confidence in existing and 

forthcoming mutual recognition measures.  

 

109. The Commissionôs Green Paper was an important first step in raising standards in 

the use of pre-trial detention. We look forward to the Commissionôs response and to 

working with EU institutions to bring about concrete action to tackle this widely 

recognised and urgent problem, which represents a clear violation of the presumption of 

innocence and of Member Statesô obligations under the ECHR. 

European Supervision Order 

110. A large proportion (26%) of the EUôs pre-trial prison population is made up of non-

national defendants.50 Non-nationals are often at a disadvantage in obtaining release 

pending trial because they are seen as a greater flight risk than national defendants. This 

risk is often identified by courts despite factors indicating that the person will not 

abscond, such as stable employment and long-time residence in the country. The result 

is that non-national defendants are regularly denied release pending trial simply because 

they are foreigners.  
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 Strengthening mutual trust in the European judicial area ï A Green Paper on the application of EU criminal 
justice legislation in the field of detention, COM(2011) 327 final, 14 June 2011, p.3. 
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 The full letter is available at Appendix 7. 
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 The full letter and the Commissionôs response are available at Appendix 6.  
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 Roadmap for strengthening procedural rights of suspected or accused persons in criminal proceedings, 
(2009/C 295/01), 30 November 2009 
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26% 

Percentage of EU pre-

trial detainees who 

were foreign nationals 

in 2009 

111. The problems non-nationals face when applying for 

release pending trial may be eased by the introduction of 

the European Supervision Oder (ESO), which was 

adopted by the EU on 23 October 2009. The ESO lays 

down rules according to which one Member State must 

recognise a decision on non-custodial, pre-trial supervision 

measures issued by another Member State as an 

alternative to pre-trial detention. The Framework Decision 

must be implemented by all Member States by 1 

December 2012.  

Effective implementation crucial 

112. Effective implementation of the ESO would help ensure the elimination of 

discrimination against non-nationals in decisions on release pending trial by allowing 

courts to rely on the authorities of other Member States to supervise the defendant and 

thus removing one of the main obstacles to temporary release of non-nationals. It would 

also save significant resources. Member States spend millions each year imprisoning 

foreign pre-trial detainees. The European Commission has estimated that up to 80% of 

the EU nationals in pre-trial detention in a Member State could be transferred to their 

home states prior to trial.51  

 

113. To be effective the ESO system must be seen by judges across the EU as a viable 

alternative to pre-trial detention. Mutual trust is central to the ESOôs successful 

operation. However, there is a danger that the instrument will not be used consistently 

across all Member States, but only between those countries where mutual trust already 

exists.  

 

114. To ensure the proper functioning of the ESO, Member States, aided by the EU, must:  

¶ Provide training for judges, prosecutors and lawyers on how the ESO can be 

used;  

¶ Improve domestic mechanisms for monitoring conditional release if currently 

inadequate; and 

¶ Facilitate easy access to details about other countriesô arrangements for 

monitoring supervision measures so that judges can make informed decisions at 

review hearings about whether, and in what terms, to issue an ESO. 

115. Action at EU level, coupled with effective implementation of the ESO and increased 

use of deferred surrender in EAW cases, would illustrate the EUôs ability to add value to 

the ECHR and stop excessive periods of pre-trial detention in some Member States as 

well as help promote efficient trial processes, which will benefit the overall interests of 

justice. In a time of economic crisis, it is important to remember that significant financial 

savings could also be made.  
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 Framework Decision on the European supervision order in pre-trial procedures between Member States of the 
European Union ï Impact Assessment, COM(2006) 468, 29 August 2006 
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D. Mutual recognition and the European Arrest Warrant  

 

116. FTI fully accepts the need for a fair 

and effective system of extradition 

within the European Union. In an EU 

without borders, effective justice policy 

depends on speedy and efficient 

cooperation in transnational cases. 

However, the serious violations of 

defence rights that continue to take 

place in the EU, mean that the EAW 

has resulted in injustice in a number of 

cases because of its over-rigid nature 

and its inability to safeguard 

fundamental rights and the 

proportionality principle. 

 

117. The continued introduction of 

measures under the Roadmap is 

crucial in ensuring fundamental rights 

are respected across the EU. However, 

the Roadmap does not offer a total 

answer to concerns raised about the 

impact of the EAW on fundamental 

rights and about the EAWôs over-use in 

cases involving minor offences, which 

has major human and financial 

consequences.  

 

118. If we are to have an effective 

extradition system which operates 

efficiently and in the interests of justice, 

action must be taken to eradicate 

unfairness from the EAW system and 

ensure it is compatible with the rights 

enshrined in the ECHR. In 2010, FTI 

wrote a joint letter with 15 of our LEAP 

members to Viviane Reding, the Vice-

President of the European Commission 

responsible for Justice, Fundamental 

Rights and Citizenship, summarising 

key concerns and areas for reform. In 

her response, Vice-President Reding 

 

Natalia Gorczowska  

 

Natalia, a 23 year-old Polish national, was 

given a suspended sentence in Poland when 

she was 17 for possession of a small 

quantity of amphetamines for personal use. 

Soon after the sentence was passed, Natalia 

travelled to the UK, built a stable life, 

obtaining employment and kicking her drugs 

habit. In 2011 she gave birth to a son, of 

whom she is the sole carer. In December 

2011, Natalia was arrested under an EAW 

seeking her return to Poland to serve her 

sentence, on the basis that she had 

breached the terms of her probation by 

leaving for the UK. 

 

In February 2012, Natalia lost her appeal 

against extradition, with the court finding that 

the importance of ensuring extradition 

agreements are respected justified this 

serious interference with Nataliaôs and her 

childôs family life. Natalia narrowly avoided 

being extradited on her sonôs first birthday 

after her lawyers obtained a rule 39 

indication from the ECtHR preventing her 

extradition. In April 2012, FTI received 

official confirmation that Polish prosecutors 

had agreed to withdraw the EAW after the 

sentence was re-suspended, meaning that 

Natalia is finally 

safe from 

extradition. She 

can now focus, 

once again, on her 

normal life and 

raising her son. 
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"The European arrest warrant is 

an important tool to catch 

criminals, but Member States 

should ensure that it is used 

correctly é not issued 

mechanically for crimes that are 

not very serious such as bicycle 

theftò 

Viviane Reding, Vice-President of the 

European Commission responsible 

for Justice, Fundamental Rights and 

Citizenship 

acknowledged that there is ñconsiderable room for improvement in the operation of the 

EAW system.ò52 In May 2011 we launched a major new report on the case for reform of 

the EAW at the Brussels Parliament.  

 

119. We have gained widespread support for a number of amendments that we have 

suggested to the Framework Decision.53 In summary, we recommend the following: 

 

¶ Proportionality:  A proportionality test should be introduced, both for the issuing 

state prior to the decision whether to seek extradition, and for the courts in the 

executing state when considering whether to extradite. FTI sees numerous cases of 

extradition requests for minor offences or where the suspectôs circumstances and 

that of their families make the effect of extradition disproportionate. 

 

¶ Protection of fundamental rights: Courts in executing states should be given a 

greater opportunity, when alerted to a real risk of rights infringements, to seek further 

information and guarantees from the issuing state (and, ultimately, the power to 

refuse surrender if their concerns are not satisfactorily dealt with).  

 

¶ Removal of warrants: The Framework Decision should be amended to require 

states to remove an EAW where this has been properly refused by an executing 

authority. The lack of remedies available to people in this position, who risk re-arrest 

and imprisonment each time they cross an EU border and are therefore virtual 

prisoners in their home state, is unacceptable. 

 

¶ Deferred surrender: Deferred surrender should be permitted where a case is not 

ñtrial readyò. FTI sees numerous cases where people are extradited under an EAW 

before any decision has been made to prosecute and are then held for months in 

prison in extremely difficult conditions awaiting trial. FTI also hopes that greater use 

will be made of the ESO to address this problem.54 

 

120. Numbers of EAWs issued across Europe 

have increased, year on year, since the 

systemôs introduction. Following our Brussels 

event in May 2011, MEPs held a plenary 

debate on EAW reform in the European 

Parliament on 8 June 2011. Action to address 

problems identified by FTI was supported by 

MEPs from a wide political base and 

demonstrated a growing consensus on key 

areas for reform. The Commission has also 

expressed its concerns over flaws in the 

system, indicating that Member States should 

ñensure that it is used correctly é not issued 
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 The letter and response are reproduced in full in Appendix 8. 
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 For further details about FTIôs work on the EAW and our calls for reform see our May 2011 Report óThe 
European Arrest Warrant seven years on ï the case for reformô available at 
http://www.fairtrials.net/documents/FTI_Report_EAW_May_2011.pdf 
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 See Section C above. 
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mechanically for crimes that are not very serious such as bicycle theftò.55 Unless action is 

taken to amend the Framework Decision on all four points, many more EU citizens will 

suffer injustice, and more resources will be needlessly wasted.  

E. Fair Trials Internationalôs ñfive point planò for the next two years 

 

121. This report has shown that, across the EU, Member States are failing to protect basic 

fair trial rights and to comply with their obligations under the ECHR. The ECtHR is 

overloaded with cases, and many thousands of people whose rights are violated are 

deprived of any meaningful remedy due the difficulties of bringing a case before the 

ECtHR and the delays involved. Some countries have a particularly bad record of 

violating fair trial rights, but our research has identified barriers to a fair trial in every 

Member State. 

 

122. Fair Trials International has identified five priorities for EU action over the next two 

years to continue the EUôs vital work to raise justice standards to an acceptable level.  

 

1) Completion of the Roadmap: The momentum generated towards improving defence 

rights must be maintained, to deliver strong new laws on the remaining three Roadmap 

rights: legal advice and communication, legal aid; and protections for vulnerable 

suspects. 

 

2) Effective implementation: The laws already passed under the Roadmap (on 

interpreting and translation; and information for accused persons) must be fully 

implemented and enforced by all EU countries. This must be monitored effectively by the 

European Commission, with enforcement action against Member States where 

necessary. 

 

3) Pre-trial detention:  Reform of pre-trial detention in the EU is needed to put an end to 

its excessive and unjustified use in many Member States. The EU should also facilitate 

work to prevent unnecessary and unjustified trial delays. 

 

4) European Arrest Warrant: Vital safeguards must be introduced into the EAW 

Framework Decision, to address the injustices that continue to be suffered under this 

system. Future judicial cooperation measures must also contain effective safeguards for 

human rights and against overuse. 

 

5) Audio-recording of police interviews: This offers an efficient, cost-effective method of 

ensuring that fundamental rights are protected in police stations and that accurate 

records of interviews are available (particularly where interpreters are used). We 

recommend work at EU level towards an EU-wide system introducing this practice. 
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 European arrest warrant fights cross-border crime, but EU Member States can improve how it is used, 
Commission report says, press release 10 April 2011, available at 
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1) Maintaining momentum on the Roadmap 

 

123. The progress that has been made under the Roadmap since its adoption in 2009 

represents important first steps in improving defence rights protection across the EU. 

Directives on the right to interpretation and translation and on the right to information in 

criminal proceedings will help ensure that nobody is denied the right to a fair trial 

because they do not understand the language of the country in which they are arrested 

or are not informed of their rights or of details of the charges and the case against them.  

 

124. However, with three measures under the Roadmap still to be adopted, and a 

Detention Green Paper consultation to which no official response has yet been made, it 

is vital that complacency does not set in. We must not lose the momentum built up 

around the need to improve defence rights protection in the EU, but instead renew the 

commitment to delivering all the Roadmap measures before the Stockholm Programme 

expires in late 2014. A Directive on the right to access a lawyer and to communicate on 

arrest is currently under negotiation and we urge the Parliament and the Council to work 

together to ensure that a strong measure is passed which gives suspects access to legal 

representation at the earliest stages in criminal proceedings. We also look forward to 

working with the Commission over the coming months to produce strong proposals for 

the final two Roadmap measures, on the right to legal aid and on special safeguards for 

vulnerable suspects.  

 

2) Effective implementation of the Roadmapôs laws 

 

125. Full implementation of the Roadmap would be a huge step towards an EU where 

every Member State offers sufficient fundamental rights protections for suspects and 

defendants. This will only become a reality, however, if the new measures are properly 

implemented into national law. A wide programme of training for judges, prosecutors, 

police and defence practitioners must also be introduced to ensure that the new laws are 

applied effectively in all Member States. The Commission has a vital role to play in 

monitoring implementation and ï where necessary ï taking enforcement action for 

systemic or serious failures of implementation. 

 

126. Work must also be done to make information about the new laws available to the 

people they are meant to benefit - people arrested or accused of a criminal offence in the 

EU. If citizens are not aware of their rights then they will not know to use and enforce 

them and the new laws will make little difference in practice.  

 

3) Pre-trial detention 

 

127. There is substantial support for EU legislation to set minimum standards for the use 

of pre-trial detention in the EU and for regular and effective judicial review of decisions to 

remand in custody. The European Parliament has provided a clear mandate for reform 

by calling on the Commission and Council to make a legislative proposal. The responses 

of international and non-governmental organisations to the Green Paper overwhelmingly 

support FTIôs recommendations for action to address excessive and arbitrary pre-trial 

detention in the EU. Many Member States have also acknowledged that there are 

problems with pre-trial detention in the EU.  
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ñDefence rights organisations 

like Fair Trials International 

have pinpointed failings in the 

arrest warrant. Problems with 

it being used for minor 

offences, the lack of legal 

representation, long pre-trial 

detention periods, and bad 

detention conditions are all 

cited as reason.ò 

Baroness Sarah Ludford MEP 

 

128. Varying standards in pre-trial detention across 

Europe not only weaken trust between Member 

States; they also undermine the EUôs justice and 

home affairs policy mandate. Poor standards of 

protection for basic rights across the EU erode the 

trust necessary for mutual recognition and 

undermine confidence in existing and forthcoming 

mutual recognition measures.  

 

129. We are concerned about the lack of action 

since the launch of the consultation and 

publication of the Green Paper over a year ago 

and urge the Commission to announce its 

intended response to address this widely 

recognised and urgent problem, which represents 

a clear violation of the presumption of innocence 

and of Member Statesô obligations under the ECHR. 

 

130. Our country reports (at Appendix 3) present a sobering picture of continuing 

violations by many Member States of the right to be tried within a reasonable time. Work 

is also needed to establish why some countries regularly permit defendants to spend 

excessively long periods awaiting trial in custody and what role the EU could play in 

establishing constraints, including potentially setting a reasonable EU-wide limit.  

 

131. The Commission should undertake research to work out why some Member States 

can deal with complex cross-border cases in a matter of months while others take years. 

A programme of information-sharing and exchange of best practice between Member 

Statesô judicial and prosecutorial authorities could then be implemented, taking into 

account the Commissionôs research, with the aim of ensuring that every defendantôs right 

to a trial within a reasonable time is upheld.  

 

132. This sharing of best practice should have the aim of ensuring that nobody who has 

not been found guilty of any offence is imprisoned for more than a year, unless there are 

exceptional prevailing circumstances (for example, the highly complex nature of the case 

or, in some cases, delays caused by defendants). A 12 month limit, containing the 

requisite flexibility, is an ideal for which all democratic societies should strive.  

 

4) EAW reform 

 

133. The Roadmap measures, once implemented, will help to improve the fairness of 

extradition proceedings and FTI is delighted that the new laws apply expressly to EAW 

cases. The Directive on the right to interpretation and translation applies to EAW 

cases,56 and an EAW-tailored Letter of Rights is included in the Directive on the right to 

information in criminal proceedings.57 A right to dual legal representation in EAW cases 
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 Article 1 Directive on the right to interpretation and translation in criminal proceedings. 
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 Annex II Directive on the right to information in criminal proceedings. 
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ñPeople are increasingly raising the 

need for a review or adjustment of 

the application of the European 

Arrest warrant in the European 

Union.ò 

Jan Philipp Albrecht MEP 

was guaranteed by the Commissionôs proposal of a draft Directive to access a lawyer 

and to communicate on arrest,58 and we urge the European Parliament and Council to 

ensure that this vital protection is included in the final law.  

 

134. However, the Roadmap does not offer a 

total answer to concerns raised about the 

impact of the EAW on fundamental rights, 

in particular in relation to pre-trial detention 

and prison conditions in the issuing state. It 

will also not assist those whose extradition 

has been properly refused by an executing 

state but who remain unable to travel due 

to the risk of re-arrest under the same EAW 

in another Member State.  

 

135. Change is needed to incorporate four vital safeguards into the EAW system: a 

proportionality test in the issuing and executing State; a provision allowing executing 

States alerted to a real risk of rights infringements to seek further information and 

guarantees (and refuse surrender if not provided); a requirement on issuing States to 

remove EAWs where surrender has been refused by another State; and a provision 

allowing for deferred surrender where a case is not trial-ready. Unless action is taken on 

all of these fronts, hundreds of people each year will continue to suffer injustice as a 

result of Europeôs fast-track extradition system. The Commission and Council should 

also do more to collect good, reliable EAW data from Member States, without which it is 

very difficult to monitor how effectively and efficiently it is working. 

 

5) Audio and video recording of police interviews 

 

136. Audio and video recording of police interviews is a valuable tool, both for protecting 

basic fair trial rights and ensuring proper implementation of the new Roadmap directives. 

It provides a good way of checking that adequate standards are in place and provides an 

impartial and accurate record of the interview. This is vital in assessing any subsequent 

complaints of unfairness. It also offers a check against police brutality (or false 

allegations thereof by suspects) and increases the transparency of the police 

interviewing process. This is turn strengthens the confidence of citizens in the conduct of 

the police by preserving independent evidence of their actions, should it be needed.   

 

137. Recording is particularly useful in cases involving interpreters. It reduces the risk of 

unfairness where suspects have not understood the interpreter or mistakes are made. If 

recordings are preserved throughout the proceedings then any subsequent doubts about 

content or accuracy can be easily clarified. Police also benefit from recording of 

interviews, as false accusations of threats or brutality can be easily disproved.  

 

138. In the vast majority of Member States, police interviews with suspects are only 

recorded in writing, although audio recording does occur in some countries (but usually 

only where serious offences or minors are involved). A few Member States do have 
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strong provisions in their laws relating to the recording of interviews in police stations and 

the benefits have been widely acknowledged, including by the police.  

 

139. FTI suggests that the Commission carry out a review of best practice in this area in 

order to explore the possibility of extending to all EU countries this cost-effective method 

of ensuring that defence rights are adequately protected in police stations.  

F. Conclusion 

 

140. This report presents overwhelming evidence that basic fair trial rights are being 

violated in police stations, court rooms and prisons across Europe. In a European Union 

founded on commitment to the rule of law and respect for basic human rights, these 

abuses cannot be allowed to continue.  

 

141. Considerable advances have been made in protecting defence rights across the EU 

since 2009, after years of disappointing deadlock. The adoption of the Roadmap and the 

new laws passed under it show the enormous amount the EU can achieve when the 

Parliament, Commission and Member States work together towards a common goal, 

particularly one founded on fundamental principles of fairness and justice.  

 

142. However, despite the economic crisis now affecting many EU countries, this is no 

time for complacency or a change in direction. The momentum must not be lost: there is 

still much work to be done under the Roadmap and to increase the use of alternatives to 

pre-trial detention. 

 

143. The Roadmap alone will not deliver fair and effective criminal justice systems across 

the EU. Effective implementation (backed up with the threat of enforcement action where 

this does not happen) is another key component of effective fair trial rights across 

Europe.  

 

144. This will require continued commitment to better protection of defence rights from 

both the Member States and Commission. The Court of Justice of the EU will also play a 

key role in the years ahead to ensure the effective and consistent implementation of 

directives. The EU has a crucial role to play in raising standards of justice. Failure to do 

so will undermine Europeôs standing as an international beacon for human rights. 
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APPENDIX 1: Fair Trials Internationalôs new interactive map  

 

Fair Trials Internationalôs innovative new web-based map provides an overview of how well 

(or badly) each EU Member State is respecting the right to liberty and to a fair trial in criminal 

cases. It provides a sobering picture of the practical barriers to a fair trial in each Member 

State and will help policy makers and legislators to identify the areas for reform and the best 

methods for improving fair trial standards in the EU. 

 

You can click on any of the EUôs 27 member countries for:  

¶ Information on that countryôs record over the last five years in the European Court of 

Human Rights on fair trial rights and pre-trial detention in the context of criminal cases;  

¶ Human stories from Fair Trials Internationalôs clients in that country;  

¶ Criticisms by international organisations, the local press and domestic NGOs;  

¶ Practical guidance on the countryôs criminal procedure and local sources of support; and 

¶ Quotes by legal practitioners in each country who were asked how well they think fair 

trial rights are being respected in practice.  

A sample snapshot of the map is set out on the following page. The full map is available on 

our website at www.fairtrials.net/justice-in-Europe. 

http://www.fairtrials.net/justice-in-Europe
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APPENDIX 2: Overview of responses to the defence rights survey by EU defence 

practitioners  

 

 

 

 

Advancing defence rights in the EU 

An overview of responses to an EU-wide survey of defence 
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EuroMoS and its EU-wide survey of defence lawyers 

EuroMoS is a non-governmental human rights foundation, which was established at The 
Hague, the Netherlands in August, 2003, to establish whether fundamental human rights are 
safeguarded when individuals are to be extradited or surrendered to another state, either to 
face criminal proceedings or to serve a sentence already imposed. Aside from its empirical 
research, EuroMoS aims to build up a European monitoring system that can record and 
report on violations of fundamental rights in the administration of EU criminal justice. In 
November 2011, EuroMoS and Fair Trials International launched a joint project, funded by 
the European Commission: óAdvancing EU Defence Rightsô. 

In collaboration with Fair Trials International, EuroMoS conducted a survey of defence 
practitioners from across the EU, including many members of Fair Trials Internationalôs Legal 
Experts Advisory Panel and European Young Defenders Network. The EuroMoS project 
team was led by Jozef Rammelt, of Keizer Advocaten Amsterdam, with assistance being 
provided by Antoinette de Graaf and Frederique Lips. They worked in cooperation with a 
research team from the University of Leiden, led by Bas Leeuw, assistant professor at the 
Institute for Criminal Law & Criminology assisted by Jos van der Klein and Arnout Vogel.  
The survey sought information on the barriers to a fair trial, in practice, in the EUôs 27 
member states, with a special focus on the early investigative stage.    

Defence lawyers have important, first-hand experience of how justice systems in the EU 
operate in practice. 113 defence practitioners, drawn from every EU jurisdiction, have 
completed a survey on the extent to which basic defence rights are being respected in 
practice within their jurisdiction, producing an average of four questionnaires per jurisdiction.  
The survey consisted of a series of questions about defence rights and practitioners were 
not asked to set out legal rules, but to concentrate on what happens in practice in their 
countries.  

The information gathered by the research team offers a new and unique angle to an area 
traditionally dominated by judges, prosecutors and politicians.  It suggests that violations of 
fair trial rights are a real problem in many EU countries.  This document highlights responses 
provided by lawyers on many key elements of the right to a fair trial, providing a selection of 
quotations from lawyers in almost every EU member state.  The full EuroMoS report can be 
found on the EuroMoS website, along with the questionnaire submitted to survey participants 
and a spreadsheet containing their (anonymised) responses.   

Areas covered by the questionnaire 

Respondents were asked to describe what they perceived as the main barriers to a fair trial 
in their jurisdiction.  They were not asked to say what the law or procedure required, but 
what happens in practice according to their own experience.  Specific questions were asked 
on the following topics: 

¶ Interpreting and translation including questions of quality, independence, tape-
recording, and any charges levied 

¶ Information on rights (including which rights are explained, when and how), and 
information on  the criminal charge and the reason for detention 

¶ Access to the case file including translations where needed; charges (if any) for this 

¶ The right to silence/privilege against self-incrimination 

¶ Tape- or video-recording of police questioning 

¶ Access to lawyer (when, how, confidentiality, extent of role permitted, waiver) 
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¶ Legal aid and duty/emergency lawyer scheme 

¶ Ability to contact consular staff and third parties if arrested/in custody 

¶ Pre-charge and pre-trial detention and its review by court 

¶ Conditions in police custody/pre-trial detention 

¶ Vulnerable suspects and any safeguards for their protection 

¶ Nature of court hearings and whether these allow effective defence 

Highlights of survey results ï right by right 

1 The right to interpretation and translation 

The results suggest that the vast majority of Member Statesô laws provide an interpreter 
where one is required, both pre-trial and during court proceedings. However, they reported 
numerous problems with the right to interpretation and translation in practice. There are 
concerns about the quality and independence of interpreters.  Many Member States do not 
provide adequate translations of essential documents.  Recurring problems with 
interpretation and translation include: 
 

¶ The quality of the services provided by interpreters varies considerably, a problem which 
is attributed to a lack of adequate remuneration and training;  

¶ Effective monitoring of interpretation and translation standards is lacking in a number of 
Member States;  

¶ Audio and video recording is rarely used during the police custody stage, making it 
difficult to check the accuracy of interpretation; 

¶ In a few Member States, police officers act as interpreters and the standard in these 
cases is particularly low; 

¶ Interpreters in some countries are not fully independent;  

¶ In the vast majority of Member States the suspect has the right to receive a translation of 
any decision taken concerning the deprivation of their liberty, but in practice this rule is 
applied inconsistently and in many cases not at all; and 

¶ The case file is rarely translated for those who do not understand the language in which 
it is written. 

 

Spain: ñI have NEVER seen a judicial document translated and handed to a subject.ò 

Sweden: ñI am disturbed by the fact that we donôt provide translations during investigations. 
This puts the defendant at a disadvantage and provides no equality of arms.ò 

2 The right to information in criminal proceedings 

The results suggest that all Member States make some provision to inform suspects of their 
rights. However, in practice there are numerous shortcomings regarding the practical 
communication of information in a way that enables suspects to understand and exercise 
their rights.  Recurring problems include: 

¶ In a number of Member States, there are concerns that police will defer a formal arrest in 
order to obtain statements without informing suspects of their rights; 

¶ In some Member States, information about rights is not available until 24 hours after 
arrest and detention; 

¶ In some Member States subjects are only told about their rights orally; 
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¶ Where a letter of rights is provided, there is rarely any effort made to check that the 
subject has understood its contents, particularly if they are a non-national;  

¶ Information about the charge is not provided promptly in many cases, sometimes not for 
up to 72 hours; 

¶ Most Member States provide suspects with copies of decisions to remand in custody. 
However, limited reasons are often given for these decisions; 

¶ Suspects often have little or no access to the case file during the police custody stage. 
Where access is available, it is provided late in proceedings and may remain restricted; 
and 

¶ Access to the case file is sometimes subject to a charge and the file is rarely translated 
free of charge. 

 

United Kingdom: ñThe process in relation to disclosure is one of the most common barriers 
to a fair trial. Prosecution lawyers regularly refuse to disclose material which could have 
assisted the defence. As a result, defence lawyers can miss key pieces of evidence which 
could have turned the case in their clientôs favour.ò  

Ireland: ñThere is no sufficient legal obligation on the police to provide information about the 
charges to the subject or his lawyer. This lacuna can be exploited, and is, by some 
policemen.ò 

3 The right to access a lawyer 

The results suggest that while all Member States grant access to a lawyer at some point 
during criminal proceedings, there is wide disparity between the times at which access is 
provided. In some Member States police intentionally delay access to legal advice so that 
they can question suspects without a lawyer present. In others, lawyers are not permitted to 
advise their clients until after police interviews. By contrast, most Member States allow 
lawyers to assist and advise their clients at pre-trial hearings. Confidentiality between 
suspects and their lawyers is generally respected.  Recurring problems include: 

¶ In some Member States, police will assume that suspects have waived the right to a 
lawyer if they do not request access immediately or of their own accord; 

¶ There is often a lack of information provided by police about the right to a lawyer, 
particularly during early stages of criminal proceedings; 

¶ In some Member States police conduct preliminary questioning without a lawyer present; 

¶ Police often prevent or delay access to a lawyer; 

¶ In a few Member States lawyers are barred from attending and/or participating in police 
interviews; and 

¶ In a majority of Member States lawyers are unable to inspect detention conditions during 
the pre-trial period. 

Malta: ñDefence lawyers are granted 1 hour to consult with their client before the 
interrogation by the police. This is done without knowing what the investigation is about, 
without knowing what evidence is in hand by the police. Advice is to be given in a vacuum!ò 

Luxembourg: ñToo many subjects are being convinced by the police that they do not need a 
lawyer at the custody stage, that it would only cost time and money, and that the lawyer 
cannot assist during the process anyway.ò 

Hungary: ñIt happens quite often that the police will interview a suspect without a lawyer, 
convincing him that he does not need one if he is innocent.ò 
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4 The right to communicate on arrest 

The results suggest that most Member States allow suspects to communicate with a third 
party upon arrest. However, in a number of Member States this is restricted to a lawyer, 
relative or employer. In principle, most Member States allow foreign suspects to 
communicate with consular officials. In practice however, this can be unnecessarily difficult 
because suspects are not given contact details, or informed expressly of the right to consular 
help. Recurring problems include: 

¶ A number of Member States have restrictions on which third parties may be contacted by 
suspects; 

¶ Police sometimes do not inform suspects that they have the right to contact a consular 
official; 

¶ In some Member States, police do not provide non-national suspects with contact details 
for consular officials; 

¶ There are often delays in allowing a suspect to contact a third party; and  

¶ In a few Member States suspects (especially those suspected of serious offences) have 
no right to contact a third party on arrest.  

5 The right to legal aid 

The results suggest that the vast majority of Member States have some form of emergency 
or ñdutyò lawyer scheme to ensure that people in custody have access to legal advice if they 
cannot afford it. However, lawyers reported numerous problems with these schemes in 
practice, including the following: 

¶ Duty lawyers are often poorly paid or have to wait a long time for payment to be 
processed. In some Member States legal aid lawyers are provided with a flat rate 
regardless of the amount of work done or the complexity of the case; 

¶ The quality of duty lawyers in the majority of Member States can be low, meaning that 
the access to effective legal advice is limited; 

¶ In a number of Member States, legal aid cannot be granted until suspects are brought 
before a judge, up to 48 hours after arrest, meaning that they may be without legal 
representation during the crucial time of initial police questioning; 

¶ In some Member States, while legal aid is available during criminal proceedings, 
defendants are required to repay their legal costs if found guilty; 

¶ In a few Member States, legal aid practitioners are appointed and funded by the police, 
leading to concerns that their advice may be prejudiced as they are unlikely to be 
instructed if they challenge the investigation; and 

¶ The extent to which the relevant competent authority helps suspects apply for legal aid if 
they are unable to pay for a lawyer varies considerably. In some Member States the 
application process is very bureaucratic, which is particularly problematic for non-
nationals who may not understand or have access to the documentation required. 

United Kingdom: ñMany individuals find themselves before the court with no prospect of 
receiving legal aid. They can find themselves convicted of offences which they did not 
commit, because they did not have proper legal representation. Without proper legal aid and 
access to lawyers, the right to a fair trial cannot be ensured.ò  

Finland: ñLawyers are badly paid for legal aid, which means that most poor people have a 
very poor defence.ò 

Hungary:  ñEmergency lawyer access does not always result in an effective defence. The 
actual presence of the lawyer is not required during police custody and interrogations can be 
held at times as unreasonable as 3am. Sometimes the lawyer is notified by phone 15 
minutes before the interrogation.ò 
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Slovenia: ñIt is possible to go for quite a long period without a lawyer if you do not have any 
money.ò 

6 Special provision for vulnerable suspects 

The results suggest that most Member Statesô systems contain some safeguards specifically 
applicable to vulnerable suspects. However, their application varies from case to case, and 
suspects are often only considered vulnerable if they are minors or have an obvious and 
serious medical condition. Provision for vulnerable suspects is in most countries better at 
court hearings than in pre-trial detention or in the police station.  Recurring problems include 
these: 

¶ The treatment of vulnerable suspects varies from case to case and from state to state; 

¶ Even where safeguards exist they are not always applied in practice; 

¶ Police often lack awareness to identify and training to deal with vulnerabilities that are 
not immediately physically obvious, for example addiction and mental health problems; 

¶ Police are often disrespectful towards vulnerable suspects; 

¶ The definition of óvulnerableô varies widely: drug addicts, ethnic minorities and non-
nationals in particular are often not covered by existing safeguards; and 

¶ Treatment of suspects with mental disabilities, mental health problems and addictions is 
particularly poor.  

 

Bulgaria: ñIlliterates and addicts are often humiliated because of their issues. There are no 
special conditions for the handicapped or pregnant females. Non-nationals are not given 
access to an interpreter when needed. Minors are not treated any better than fully-aged 
subjects.  The police do not care. A pregnant woman was once made to wait on a chair for 
24hours before her interrogation began.ò 

Greece: ñMost of the time, there is no special treatment for vulnerable subjects. As there is 
no space, they are detained and stay in the same cells as the others.ò 

Hungary: ñA minor once killed himself in police custody with his own shoe lace. Non-
nationals often cannot fully understand their situation. Addicts suffer in custody. Deprivation 
is always used as a means of coercionò. 

Italy: ñA pregnant woman was held for 5 days in rooms with other people (one of them was 
HIV positive).ò   

7 Pre-trial detention 

Most Member States limit the maximum time a suspect can spend in pre-trial detention, 
particularly before being formally charged. In practice, however, time periods vary across the 
EU with some Member States keeping suspects in police custody for far longer than others. 
Police brutality and coercion are still a significant problem and prisoners and reports say 
prisoners are being held in small, overcrowded cells, often in unsanitary conditions.  

¶ Almost all Member States are less likely to grant bail to non-national defendants and 
non-nationals and non-residents regularly experience discrimination at pre-trial hearings; 

¶ In a few Member States defendants are either not permitted to attend pre-trial hearings 
or are not allowed to make representations;  

¶ In some Member States police exert undue pressure on suspects, for example by 
threatening prolonged detention or intimate searches in the absence of a confession, or 
by placing suspects in holding cells with violent or drug addicted inmates; 

¶ Non-national defendants are often not provided with a translation of decisions to remand 
in custody, which makes an appeal against the decision much more difficult; and 
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¶ Many Member States have poor detention conditions at police stations, in particular, 
small cells with no natural air, a general lack of hygiene or too few toilets. 

Sweden: ñNon-nationals are kept in custody to prevent them from returning home. I believe 
these form a large portion of our óinmatesô in pre-trial custody. It often stands out as non-
proportional to the crime that they are accused of.  Some suspects spend a very long time in 
custody. Sweden has no real limit for pre-trial detention. This is a heavy burden, especially if 
the subject is isolated, which is very common.ò 

8 Other points of importance emerging from the survey 

8.1 Excessively high conviction rates and lack of equality of arms 
 
These are troubling features in some EU countries.  For example, a Latvian lawyer reports 
that 97% of all criminal verdicts in Latvia are ñguilty verdictsò and that the Chairman of the 
Supreme Court of Latvia has pointed out that this is a very good statistic that proves a high 
quality of work done by prosecutorôs office.  A Hungarian lawyer comments: ñIn general I 
would say that the efficiency of the prosecution, which is above 90% - and if the suspect is in 
pre-trial detention, more than 95% - shows that equality of arms is not respected enough.ò 
 
Belgium: ñEquality of arms exists on paper, but the prosecution has more means.  The 
inquisitorial system means the investigation is secret to all parties but the prosecution.  The 
whole preliminary investigation is led by an ñinvestigating judgeò or by the prosecution, but it 
is kept secret to the defence (and victims).  In Bulgaria one of the main barriers to justice is 
ñthe impunity of judges.ò 
 
Denmark: ñCourts and judges ï generally speaking - feel their most important task is to 
protect the state and not to ensure that justice is done.  There is a lack of respect for the 
principle of equality of arms.ò 
 
Italy: ñJudgements are unbalanced. During the trial many judges intervene to prevent 
defence lawyers from cross examining the prosecution witness. The trial is often a charade.ò 

Slovakia: ñPolice officers, prosecutors and courts often ignore the main principles of criminal 
procedure and the suspectôs rights. Their decisions are often unfounded and without any 
logical basis. Often it is not possible to anticipate judicial decisions. Courts often ignore case 
law and evidence.ò 

8.2 Breach of presumption of innocence   
 
Several lawyers have expressed concerns in this area.   
 
Luxembourg: ñThe right of silence should especially and expressly be recognized by our 
law and the presumption of innocence be more efficiently applied and respected.ò   
 
Latvia: ñJudges often openly express their attitude to the Defendant in public, before the 
judgmentò.   
 
Finland: ñIf the case is brought by Customs for the state, the starting point seems to be 
more like presumption of guilt than of innocenceò. 
 
Spain: ñThe main barriers to a fair trial are the absence of a real presumption of innocence 
and the breach of procedural safeguards. 

 
 



51 
 

8.3 Police brutality during early investigative stage ï and impunity for misconduct 
 
The survey suggests this is a problem in many countries and one that lawyers identify as a 
major barrier to the fairness of criminal proceedings.  Brutality or the use of psychological 
pressure has been reported as often taking place in the hours before the legal representative 
is allowed to be present.   

Bulgaria: ñAccess to a lawyer is usually not provided during the first 24 hours after arrest, 
and is only available once charges have been brought. By that point the subject will have 
made written confessions which may become the legal ground for his accusation.  Clients 
often complain of physical or psychological police brutality during the process of 
questioning.ò 

Cyprus: ñPolice sometimes exhibit brutal behaviour and cause psychological stress to 

suspects.ò 

France: ñInhumane treatment can occur in police custody before a lawyer is present.ò 

Germany: ñSometimes subjects are hit or put under pressure (ñYou will be in jail for a long 

time if you donôt speak with usò).ò 

Latvia: ñQuite often police orally encourage subjects NOT to use the assistance of a lawyer. 

They even offer certain deals as well as threaten subjects in this respect.ò 

Greece: ñThere are problems with police brutality. The subject is often forced to confess to a 

crime that he has never committed.ò 

Italy: ñInhumane treatment occurs very often in order to obtain a confession.ò  

Poland: ñSuspects in police custody are left for over 20 hours with no food or drink. Cell 

conditions are terrible. Lawyers have no right to inspect the detention conditions.ò 

Portugal: ñSometimes police officers threaten or beat people, but this is becoming less 

common. More common is pressure for the subject to make an óoff the recordô confession 

and not to exercise their right to access a lawyer.ò 

Romania: ñOften the subjects claim that they have been brutalized mentally or physically. 

The police custody is overcrowded, the conditions are poor and in some cases the subjects 

are sent to state prison during police custody. The major problem I believe to be the 

ignorance about fundamental rights on the part of police officers.ò 

The UK: ñOccasionally some officers resort to brutality or coercion, particularly at large 

gatherings of people during protest marches.ò 

 

8.4 Audio and video recording  
 
The survey indicates this is not done except in a small number of countries, even for court 
proceedings, or for interrogations or evidence sessions where an interpreterôs services are 
used.  It is not normal practice to record the way suspects have their rights, or the charges 
against them, explained to them.  Lawyers have commented that it should be done.   
 
ñI think that everything should be audio- or video-taped ï interrogations, court hearings ï 
automatically.ò  (A Hungarian lawyer.) 
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A Greek lawyer commented: ñSometimes the police fabricate answers during questioning or 

change the content of the confession. As there is no audio recording, lawyers have no way 

of proving that this goes on.ò 

 

Conclusion 

Defence lawyers have traditionally had little input into the formulation of policy at EU level for 
the protection of fundamental fair trial rights.  This is a mistake and a missed opportunity: 
one which we hope this study will help to remedy.  Lawyers have a unique insight into the 
practical steps needed to protect and safeguard basic fair trial rights. 

The results of this survey provide concrete evidence that serious violations of fair trial rights 
are a reality in many EU countries.  They also give valuable direction and guidance for EU 
policy makers as to what their priorities should be in terms of putting an end to these 
violations and ensuring that, where violations do occur, enforceable remedies are available 
to prevent miscarriages of justice.   
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APPENDIX 3: A country-by-country review of fair trial rights violations  

  

Set out below is a summary of the results of an EU-wide study conducted by Fair Trials 

International and international law firm Clifford Chance on the extent to which EU Member 

States are being found in violation of their fundamental rights obligations in the criminal 

justice context. For more detailed information, including a list of ECtHR cases and sources, 

go to our interactive web-based map at www.fairtrials.net/justice-in-Europe. 

The following information is provided for each of the 27 Member States, covering the period 

from April 2007 to June 2012. 

¶ The number of cases in which the ECtHR has held the relevant country to be in breach 

of Article 5 (liberty and security) of the ECHR in cases involving criminal charges or 

proceedings and relating to pre-charge, pre-trial, or pre-sentence detention. These do 

not include immigration related cases which are outside the scope of FTIôs work.  

 

¶ The number of times that the ECtHR has held the relevant country to be in breach of 

Article 6 (fair trial) of the ECHR in cases involving criminal charges or proceedings. 

 

¶ A summary of published information showing the extent to which the relevant Member 

State has been criticised for violating or failing properly to safeguard rights under Articles 

5 and 6 of the ECHR in the context of criminal proceedings. Sources include domestic 

bodies, domestic and international NGOs, international organisations, and domestic and 

international media. 

AUSTRIA 

The Right to Liberty in Austria 

Violation findings by the ECtHR of Article 5 (pre-trial, criminal cases only) 

Between April 2007 and June 2012, Austria was not held in violation of Article 5 in any 

decided cases. 

NGO and other reports  

The most common criticism made by domestic and international bodies was of racial 

discrimination within the pre-trial detention system. Problems with overcrowding are linked to 

disproportionate numbers of non-nationals being detained for excessively long periods of 

time. There is some concern that ethnic profiling and discrimination against non-nationals is 

posing a threat to the presumption of innocence. In particular, foreign nationals are reported 

to be subject to arbitrary arrest and assumptions by police officers of aggression and guilt.  

A number of reports criticised procedural errors within the prison system, citing cases in 

which people have been detained for too long and on erroneous facts due to administrative 

mistakes.  

The Right to a Fair Trial in Austria 
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Violation findings by the ECtHR of Article 6 (criminal cases only) 

Between April 2007 and June 2012, Austria was held in violation of Article 6 in ten decided 

cases. All of the cases found a violation under Article 6 (1), the right to a fair public hearing 

within a reasonable time by an independent and impartial tribunal.  

NGO and other reports  

The general length of trial proceedings has been criticised. There are concerns that fees 

required by the courts for copies of case documents are restricting access to justice for 

those who cannot afford to pay. Reports indicate that interpretation services are not 

sufficiently available for non-German speakers and that access to a lawyer is sometimes 

subject to police discretion. 

Racial discrimination by the police continues to cause problems at trials; reports indicate that 

the system is inefficient at disciplining officers and fails to secure prosecutions against them, 

despite compelling evidence. An article in the Austrian domestic media highlighted a 

violation of fair trial rights in a case where audio and visual evidence was withheld during a 

prosecution.  

 

BELGIUM 

The Right to Liberty in Belgium 

Violation findings by the ECtHR of Article 5 (pre-trial, criminal cases only) 

Between April 2007 and June 2012, Belgium was held in violation of Article 5 in one decided 

case. This case found a violation of Article 5(3), the detained personôs right to trial within a 

reasonable time or to release pending trial. 

NGO and other reports  

Severe problems with prison overcrowding in Belgium were the most common cause for 

concern. Shared use of Tilburg prison in the Netherlands has helped, but there is still not 

enough space available to cope with demand. A number of reports raised concerns that 

overcrowding is causing a deterioration of detention conditions.  

There were general indications that monitoring services for prisons are lacking, with calls for 

an independent body to take on this role. Electronic tagging has been suggested as an 

alternative to remand as a way to tackle prison overcrowding. Problems were also reported 

with pre-trial access to translation facilities.  

The Right to a Fair Trial in Belgium 

Violation findings by the ECtHR of Article 6 (criminal cases only) 

Between April 2007 and June 2012, Belgium was held in violation of Article 6 in eleven 

decided cases. Ten of the cases found a violation of Article 6(1), the right to a fair public 

hearing within a reasonable time by an independent and impartial tribunal. 
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NGO and other reports  

The most common criticism was of lengthy delays to the trial process, with some cases 

lasting for up to twenty years. This was linked to shortfalls in judicial and operational 

resources and an accumulated backlog of cases. There has been wide criticism of the lack 

of access to a lawyer. This situation has recently been partly remedied with the introduction 

of the Salduz Act, which provides for legal assistance within two hours of detention. 

However, a group of NGOs has criticised Belgium for its opposition to an EU-wide law 

guaranteeing suspects access to a lawyer on arrest. Problems have been reported with the 

legal aid system. The combined effect of poor, delayed remuneration and inadequate quality 

control has resulted in an ineffective system.  

Police complaints procedures have been criticised, with reports expressing doubt about the 

independence of complaints committee members who are themselves members of the 

police. There has been criticism of judicial lenience towards officers. A UN report raised 

concerns that defendants under the age of 18 can be tried as adults in Belgium. 

 

BULGARIA 

The Right to Liberty in Bulgaria 

Violation findings by the ECtHR of Article 5 (pre-trial, criminal cases only) 

Between April 2007 and June 2012, Bulgaria was held in violation of Article 5 in thirty-seven 

decided cases involving virtually all aspects of Article 5. In particular, twenty-eight of the 

cases found violations of Article 5(4), the right to challenge the lawfulness of detention and 

to have this decided speedily by the court. Sixteen of the cases found violations of Article 

5(3), the detaineeôs right to trial within a reasonable time or to release pending trial.  

NGO and other reports  

NGOs have reported that pre-trial detainees have very little access to their lawyers, family 

members and essential services including medical support. Concerns have been raised 

about police brutality during interviews. Reports suggest that people are illegally detained, 

subjected to physical violence and forced to go without food or medication. There are 

concerns about police corruption. 

The US State Department raised concerns that the large backlog of outstanding 

investigations means that prosecutors often bring charges without sufficient evidence which 

judges have to return for additional investigation, further extending the trial process. The 

Human Rights Commissioner at the Council of Europe has raised serious concerns about 

the state of the juvenile justice system. 

The Right to a Fair Trial in Bulgaria 

Violation findings by the ECtHR of Article 6 (criminal cases only) 

Between April 2007 and June 2012, Bulgaria was held in violation of Article 6 in fifty-five 

decided cases. Almost all of the cases found a violation of Article 6(1), the right to a fair 
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public hearing within a reasonable time by an independent and impartial tribunal. Other 

cases relate to different elements of Article 6 and concern different circumstances.  

NGO and other reports  

Serious concerns have been raised by a number of bodies about the lack of independence 

within the judiciary, which has been described as inefficient, non-transparent and corrupt. 

There has also been criticism of illegal court fees and the inordinate length of proceedings. 

The Bulgarian Helsinki Committee has suggested that the Bulgarian criminal justice system 

fails to address the racist nature of certain crimes by treating them as ordinary offences. 

 

CYPRUS 

The Right to Liberty in Cyprus 

Violation findings by the ECtHR of Article 5 (pre-trial, criminal cases only) 

Between April 2007 and June 2012, Cyprus was not held in violation of Article 5 in any 

decided cases. 

NGO and other reports  

Violations of Article 5 in Cyprus have all pertained to immigration and asylum cases. With 

regard to criminal matters, commentary by international organisations has generally been 

positive, noting that pre-trial detention is kept to a minimum and does not generally exceed 

10 days. Reports indicate that a good system of bail exists in Cyprus. 

The Right to a Fair Trial in Cyprus 

Violation findings by the ECtHR of Article 6 (criminal cases only) 

Between April 2007 and June 2012, Cyprus was held in violation of Article 6 in three decided 

cases. All of the cases found a violation of Article 6 (1), the right to a fair public hearing 

within a reasonable time by an independent and impartial tribunal. 

NGO reports and media coverage 

There has been some criticism of the length of trial proceedings in Cyprus. A number of 

reports raised concerns about police brutality during arrest, questioning and detention. 

These cited evidence that individuals are subjected to ill treatment with a view to obtaining 

confessions through coercion, a practice which violates the right against self-incrimination.  

 

CZECH REPUBLIC 

The Right to Liberty in the Czech Republic 

Violation findings by the ECtHR of Article 5 (pre-trial, criminal cases only) 

Between April 2007 and June 2012, the Czech Republic was held in violation of Article 5 in 
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six decided cases. Four of the cases found a violation of Article 5(4), the right to challenge 

the lawfulness of detention and to have this decided speedily by a court.  

NGO and other reports  

There has been widespread criticism of unlawful and excessively long pre-trial detention. 

Fair Trials International has reported that overcrowding is a major problem in the Czech 

Republic, with prisons operating at 113% capacity in 2011. This has a severe effect on 

conditions. Particular concerns have been raised regarding the detention of juveniles, 

following reports that they are frequently detained in unacceptably poor conditions without 

proper segregation. Alternatives to deprivation of liberty are not sufficiently used.  

Concerns have also been raised about the lack of access to a lawyer or to information about 

rights prior to police questioning. Domestic and international NGOs have highlighted 

allegations of discriminatory treatment by police officers against both juveniles and members 

of the Roma community. 

The Right to a Fair Trial in the Czech Republic 

Violation findings by the ECtHR of Article 6 (criminal cases only) 

Between April 2007 and June 2012, the Czech Republic was held in violation of Article 6 in 

four decided cases. All of the cases found violations of Article 6(1), the right to a fair public 

hearing within a reasonable time by an independent and impartial tribunal.  

NGO and other reports  

Several reports from both NGOs and Czech domestic media have called attention to cases 

where the right to a fair trial has been violated due to lengthy delays in bringing defendants 

to trial.  

Reports have also identified issues regarding procedural deficiencies and judicial 

misconduct. In particular, concerns have been raised about high levels of political 

interference in sensitive public corruption cases.  

 

DENMARK 

The Right to Liberty in Denmark 

Violation findings by the ECtHR of Article 5 (pre-trial, criminal cases only) 

Between April 2007 and June 2012, Denmark was not held in violation of Article 5 in any 

decided cases. 

NGO and other reports  

The most common criticism was raised in relation to Danish legislation which enables 

authorities to detain individuals for up to 12 hours without the need for them to be suspected 

of, or charged with, any offence. There was widespread coverage of preventative arrests 

during the Copenhagen Climate Summit in 2009, during which over 900 people were 
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detained in freezing temperatures with no access to vital amenities. Concerns have also 

been raised in relation to the use of solitary confinement during pre-trial detention. 

There are reports that complaints against the police are not sufficiently handled by the 

relevant authorities. These include cases of firearm incidents and deaths of prisoners during 

police custody. 

The Right to a Fair Trial in Denmark 

Violation findings by the ECtHR of Article 6 (criminal cases only) 

Between April 2007 and June 2012, Denmark was held in violation of Article 6 in two 

decided cases. Both of the cases found a violation of Article 6(1), the right to a fair public 

hearing within a reasonable time by an independent and impartial tribunal. 

NGO and other reports  

A number of reports have highlighted problems with the right to prepare a defence, noting 

that access to case files is often restricted, especially in terrorism cases. Concerns have also 

been raised about the lowering of the age of criminal responsibility in Denmark to 14. The 

domestic media have reported that adequate safeguards have not been imposed to ensure 

that minors receive a fair trial.  

A provision of the Danish Criminal Code which allows for certain prisoners to be given 

indeterminate prison sentences has been criticised. Reports have also raised concerns 

about the fact that there is no requirement for police officers to have identification on display 

when carrying out public duties, making it difficult to file a complaint against a specific officer. 

 

ESTONIA 

The Right to Liberty in Estonia 

Violation findings by the ECtHR of Article 5 (pre-trial, criminal cases only) 

Between April 2007 and June 2012, Estonia was held in violation of article 5 in three decided 

cases. 

NGO and other reports  

A number of reports raised concerns that conditions in pre-trial detention in Estonia are of an 

extremely low standard. Prisons have been criticised for their lack of space and ventilation, 

with detainees being held inside cells 24 hours a day. Organisations also discussed the lack 

of provision for vulnerable groups, including women and the mentally disabled. The lack of 

segregation between pre-trial detainees and sentenced prisoners was also criticised.  

There are concerns that detainees are denied access to documents necessary to 

understand their rights and contest their arrest. Reports have also indicated that defendants 

and their lawyers are not present at hearings when evidence is submitted to enable the court 

to decide on bail, meaning that decisions to continue pre-trial detention can be almost 
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automatic. 

The Right to a Fair Trial in Estonia 

Violation findings by the ECtHR of Article 6 (criminal cases only) 

Between April 2007 and June 2012, Estonia was held in violation of Article 6 in five decided 

cases. Four of the cases found a violation under Article 6(1), the right to a fair public hearing 

within a reasonable time by an independent and impartial tribunal.  

NGO and other reports  

There are concerns about legal aid provision in Estonia, with reports stating that the 

application system is flawed and that the low rates paid to lawyers result in low quality legal 

advice. The excessive length of court proceedings has also been criticised. 

 

FINLAND 

The Right to Liberty in Finland 

Violation findings by the ECtHR of Article 5 (pre-trial, criminal cases only) 

Between April 2007 and June 2012, Finland was not held in violation of Article 5 in any 

decided cases. 

NGO and other reports  

The main criticism raised related to Finlandôs alleged complicity in CIA renditions and the 

concealment of secret detention facilities. There were concerns that the Finnish government 

has failed to conduct investigations into these matters, particularly in relation to non-

disclosure of rendition data.  

While the length of pre-trial detention in Finland is fairly short, there are concerns that 

release pending trial is very rarely granted.  

The Right to a Fair Trial in Finland 

Violation findings by the ECtHR of Article 6 (criminal cases only) 

Between April 2007 and June 2012, Finland was held in violation of Article 6 in eight decided 

cases. All of the cases found a violation of Article 6(1), the right to a fair public hearing within 

a reasonable time by an independent and impartial tribunal. Two of the cases found a 

violation of Article 6(3)(d), the right to examine prosecution witnesses.  

NGO and other reports  

There are concerns that suspects are not sufficiently informed of their rights during criminal 

proceedings. Authorities have been criticised for not doing enough to provide access to legal 

advice and representation during the early trial stages. There are indications that lawyers are 

reluctant to participate in initial proceedings and that suspects are pressured to waive their 

right to legal representation. The absence of procedures guaranteeing lawyer competence 
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has also been criticised; there is no requirement that defence lawyers be trained in criminal 

law.  

Reports have indicated that trials in absentia are common in Finland, and that these can be 

conducted without the permission of the accused.  

 

FRANCE 

The Right to Liberty in France 

Violation findings by the ECtHR of Article 5 (pre-trial, criminal cases only) 

Between April 2007 and June 2012, France was held in violation of Article 5 in ten decided 

cases. Four of the cases found a violation of Article 5(1), the right not to be deprived of 

liberty. Seven of the cases found a violation of Article 5(3), the detaineeôs right to trial within 

a reasonable time or to release pending trial. 

NGO and other reports  

French domestic media have highlighted a disturbingly high level of prison suicides in 

France. Two common criticisms of the French system were of lengthy pre-trial detention and 

overcrowded prison conditions. Both of these issues are related to increasing abuse of pre-

emptive terrorism measures, which have caused a disproportionately high volume of 

suspects to be detained on minimal evidence. 

A Fair Trials International report highlights the fact that French law allows considerations of 

ñordre publicò (the concept of ñoffence to public opinionò) to be taken into account in 

decisions imposing pre-trial detention, which may contravene Article 5. Several reports have 

expressed concerns that prisoners are subjected to physical abuse by officers who are 

afforded unregulated powers and are often granted immunity. This is highlighted particularly 

in the case of foreign nationals. A UN report expressed concern over special surveillance of 

people in police custody. 

The Right to a Fair Trial in France 

Violation findings by the ECtHR of Article 6 (criminal cases only) 

Between April 2007 and June 2012, France was held in violation of Article 6 in four decided 

cases. Three of the cases found a violation of Article 6 (1) of the right to a fair public hearing 

within a reasonable time. 

NGO and other reports  

International organisations and NGOs have identified problems with delays in bringing cases 

to trial. These reports also noted a significant rise in the length of pre-trial detention over 

recent years. Concerns were also raised regarding barriers to accessing a lawyer. Access 

can be severely delayed and time restrictions are applied to meetings, interfering with the 

right to have adequate time and facilities to prepare a defence. A group of NGOs has 

criticised France for its opposition to an EU-wide law guaranteeing suspects access to a 
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lawyer on arrest. 

A Human Rights Watch report highlighted the fact that even after recent reform proposals 

had taken effect, French procedural rules would continue to severely restrict the role of 

lawyers during police questioning. 

 

GERMANY 

The Right to Liberty in Germany  

Violation findings by the ECtHR of Article 5 (pre-trial, criminal cases only) 

Between April 2007 and June 2012, Germany was held in violation of Article 5 in two 

decided cases. 

NGO and other reports  

Some NGOs have criticised detention conditions in Germany. A Fair Trials International 

report highlighted concerns that pre-trial detention is often used as a measure to motivate 

detainees to confess and speed up the investigation process.  

The involvement of the authorities in the death of Mr Oury Jalloh, a Sierra Leonian who 

burned to death while tied up in a police cell, has been covered extensively both by NGOs 

and the media. This case led to reports of possible racism within the German prison and 

police systems. NGOs have also expressed concern about Germanyôs involvement in CIA 

renditions and secret detentions. 

The Right to a Fair Trial in Germany  

Violation findings by the ECtHR of Article 6 (criminal cases only) 

Between April 2007 and June 2012, Germany was held in violation of Article 6 in four 

decided cases. All of the cases found violations of Article 6(1), the right to a fair public 

hearing within a reasonable time by an independent and impartial tribunal. 

NGO and other reports  

There has been criticism of the pressure placed on suspects by the police in Germany to 

negotiate a plea bargain, which can violate the presumption of innocence. Several reports 

have called for the establishment of an independent police commission to investigate 

misconduct, especially inappropriate use of force against citizens and racism within the 

police.  

There has been sustained criticism of the practice of handing over individuals to foreign 

jurisdictions when the likelihood of their receiving a fair trial is contested or there is a 

possibility of torture.  

 

 



62 
 

GREECE 

The Right to Liberty in Greece 

Violation findings by the ECtHR of Article 5 (pre-trial, criminal cases only) 

Between April 2007 and June 2012, Greece was held in violation of Article 5 in fifteen 

decided cases. Eight of the cases found a violation of Article 5(1), the right not to be 

deprived of liberty. Nine of the cases found a violation of Article 5 (4), the right to challenge 

the lawfulness of detention and have this decided speedily by a court.  

NGO and other reports  

There are concerns about lengthy pre-trial detention in Greece. Reports have criticised the 

over-use of pre-trial detention. 30% of those incarcerated are pre-trial detainees, which has 

contributed to problems with prison overcrowding. There are also shortcomings in the 

procedure for challenging the lawfulness of detention, which has been described as a non-

public and non-adversarial process. Application of the right to notify a third party of detention 

has been criticised as inconsistent and dependent on financial means. 

A Fair Trials International report raised concerns that interpreters and legal advice are often 

not available during pre-trial detention. There were numerous allegations of ill-treatment and 

coercion of detainees by police officers, and reported evidence that these incidents are not 

adequately investigated by the authorities. 

The Right to a Fair Trial in Greece 

Violation findings by the ECtHR of Article 6 (criminal cases only) 

Between April 2007 and June 2012, Greece was held in violation of Article 6 in ninety-three 

decided cases. Eighty-four of the cases found a violation of Article 6(1), the right to a fair 

public hearing within a reasonable time by an independent and impartial tribunal. Seven of 

the cases found a violation of Article 6(2), the right to be presumed innocent until proven 

guilty 

NGO and other reports  

Reports by domestic and international organisations raised a wide range of serious concerns 

about the state of the judicial system in Greece. The area of greatest concern related to 

chronic delays in the length of criminal proceedings; there have been proposals to address 

this issue via a reform bill. A number of reports drew attention to problems with judicial 

independence, raising concerns that judges are subject to corruption and racial prejudice. 

Access to legal representation is poor and is dependent on financial means.  

A report by the US Department of State criticised expedited proceedings for minor criminal 

offences, which make it difficult for individuals to prepare a defence within a short time. 
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HUNGARY 

The Right to Liberty in Hungary 

Violation findings by the ECtHR of Article 5 (pre-trial, criminal cases only) 

Between April 2007 and June 2012, Hungary was held in violation of Article 5 in two decided 

cases. 

NGO and other reports  

There is widespread criticism of pre-trial detention conditions in Hungary, which are often 

worse than those for convicted prisoners. There are also major problems with overcrowding.  

A number of organisations raised concerns about the difficulty of accessing a lawyer during 

pre-trial detention. Reports highlighted concerns about the effect of recent legislation which 

prevents access to counsel during the first 48 hours of arrest. The Open Society Justice 

Initiative has also criticised changes in legislation which allows suspects in ópriorityô cases to 

be detained for 5 days before being brought before a judge. Where access to a lawyer is 

granted, assistance is restricted due to further problems with prison overcrowding. There are 

concerns that conditions in pre-trial detention are poor. Racial discrimination appears to be a 

widespread problem, particularly against members of the Roma community. 

A US State Department Report raised concerns about juvenile detention in Hungary. This 

criticised the fact that minors are detained on suspicion of having committed minor offences 

as there are no alternative measures available. There have been some reports about police 

brutality.  

The Right to a Fair Trial in Hungary 

Violation findings by the ECtHR of Article 6 (criminal cases only) 

Between April 2007 and June 2012, Hungary was held in violation of Article 6 in seven 

decided cases. All of the cases found a violation of Article 6(1), the right to a fair public 

hearing within a reasonable time by an independent and impartial tribunal.  

NGO and other reports  

A number of reports raised concerns about lengthy delays to the trial process in Hungary. 

These particularly called into question the extent and legitimacy of arrests following the 2006 

riots. Racial discrimination has been reported at every stage of the judicial system and there 

are allegations that judges hand down disproportionate judgements to Roma people. 

International organisations criticised recent changes to legislation which are seen to enable 

this discrimination and threaten the right to a fair public trial.  

A number of reports expressed concern about the independence of the judiciary, warning 

that new laws leave open the possibility for political intervention.  
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IRELAND 

The Right to Liberty in Ireland 

Violation findings by the ECtHR of Article 5 (pre-trial, criminal cases only) 

Between April 2007 and June 2012, Ireland was not held in violation of Article 5 in any 

decided cases. 

NGO and other reports  

Several domestic and international NGOs have expressed concern about the extension of 

the allowed period of pre-trial detention for terrorism cases to 7 days without charge in the 

Criminal Justice Act (CJA) 2007. The conditions and overcrowding of pre-trial prisons have 

been widely criticised, with calls for reductions in the number of people who are on remand 

in custody and for segregation between convicted and remand prisoners.  

The Irish Human Rights Commission criticised the lack of access to legal advice during pre-

trial detention. A UN report expressed a general concern about the proportionality of pre-trial 

detention for terrorist suspects, and highlighted the fact that there is no protected right to a 

lawyer during police custody in Ireland.  

The Right to a Fair Trial in Ireland 

Violation findings by the ECtHR of Article 6 (criminal cases only) 

Between April 2007 and June 2012, Ireland was held in violation of Article 6 in four decided 

cases. All of the cases found a violation under Article 6(1), the right to a fair public hearing 

within a reasonable time by an independent and impartial tribunal. 

NGO and other reports  

There are concerns that access to a lawyer during interrogation at Garda stations is not 

prescribed by law. A group of NGOs has criticised Ireland for its opposition to an EU-wide 

law guaranteeing suspects access to a lawyer. Reports have also criticised excessive 

lengths of trial proceedings. There are concerns that some policies of the Irish Government 

will have a detrimental impact on the presumption of innocence, including preconditions to 

bail in the Criminal Justice Act 2007 and the practice of drawing adverse inferences from 

silence. 

The Irish Council for Civil Liberties has criticised proposals to allow Irelandôs Special 

Criminal Court to attempt to convict organised crime suspects without a jury as breaching 

the legal certainty principle in Article 6. New amendments to the rules on double jeopardy 

were also widely criticised.  

The Irish Human Rights Commission highlighted the possible implications which proposed 

changes to the LSRA (Legal Services Regulation Authority) may have, warning against a 

blurring of the separation between the government and an independent legal profession. 
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ITALY 

The Right to Liberty in Italy 

Violation findings by the ECtHR of Article 5 (pre-trial, criminal cases only) 

Between April 2007 and June 2012, Italy has been held in violation of Article 5 ECHR in four 

decided cases. Three of the cases found violations of Article 5(1), the right not to be 

deprived of liberty save in specific circumstances.  

NGO and other reports  

There are concerns about the excessive length and over use of pre-trial detention. Several 

organisations have criticised the indefensible delays in progressing trials with release 

pending trial very rarely granted. Fair Trials International has reported that defendants are 

not able to take part in decisions to order detention which are not made in public. 

The Italian government has also faced major criticism about provisions which make illegal 

entry and stay a criminal offence in Italy.  

The right to a Fair Trial in Italy 

Violation findings by the ECtHR (criminal cases only) 

Between April 2007 and June 2012, Italy has been held in violation of Article 6 ECHR in 

fifteen decided cases. All of the cases found violations of Article 6(1), the right to a fair public 

hearing within a reasonable time by an independent and impartial tribunal. 

NGO and other reports  

The major and continuing criticism of the Italian legal system is that trials take an 

unaccountably long time. The Report of the Working Group on Arbitrary Detention states that 

óthe Government should, as a matter of priority, put in place legislative and other measures 

to decrease the duration of criminal trials with a view to ensuring better protection of the right 

to be tried without delayô. This sentiment is echoed in numerous NGO reports. The absence 

of effective limits on the length of pre-trial investigations, the large number of minor offences 

covered by Italian law, unclear and contradictory legal provisions, insufficient resources, 

including an inadequate number of judges, and strikes by judges and lawyers have all been 

raised as key factors in accounting for the current delays. 

The US State Department highlighted the police practice of engaging detained persons in 

óinformal chatsô before making a formal arrest. This practice essentially denies suspects the 

right of consulting a lawyer as this right may only be invoked at the time of arrest.  

 

LATVIA 

The Right to Liberty in Latvia 

Violation findings by the ECtHR of Article 5 (pre-trial, criminal cases only) 

Between April 2007 and June 2012, Latvia has been held in violation of Article 5 ECHR in 
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seven decided cases. Four of the cases found violations of Article 5(3), the right of detainees 

to be tried within a reasonable time or to release pending trial. Five of the cases found 

violations of Article 5(4), the right to take proceedings to challenge the lawfulness of 

detention, for this to be decided speedily by a court and to release if the detention is not 

lawful.  

NGO and other reports  

Most of the criticism has centred on the length of pre-trial detention and the inadequacy of 

the procedure for reviewing its lawfulness in specific cases. NGOs have pointed out that the 

maximum length of 18 months of pre-trial detention in Latvia is not observed in practice. 

Other reports have criticised the lack of alternatives to pre-trial detention.  

A 2007 Council of Europe Committee for the Prevention of Torture Report states that under 

the Latvian criminal code, the maximum period for which criminal suspects may be held in 

police custody before being seen by a judge is now 48 hours.  

The Right to a Fair Trial in Latvia 

Violation findings by the ECtHR of Article 6 (criminal cases only) 

Between April 2007 and June 2012, Latvia has been held in violation of Article 6 ECHR in 

two decided cases. Both cases found a violation of Article 6(1), the right to a fair public 

hearing within a reasonable time by an independent and impartial tribunal.  

NGO and other reports  

Concerns have been raised about violations of the right to trial within a reasonable time. 

There are reports that access to lawyer is limited and that the courts often refuse to provide 

copies of case materials. Long judicial delays contribute to making the justice system 

inaccessible.  

Both the 2007 Council of Europe Committee for the Prevention of Torture Report and the 

2010 US State Department Report highlighted credible evidence relating to the ill-treatment 

of suspects whilst in police custody. The former did however note that there had been some 

improvement since previous visits.  

 

LITHUANIA 

The Right to Liberty in Lithuania 

Violation findings by the ECtHR of Article 5 (pre-trial, criminal cases only) 

Between April 2007 and June 2012, Lithuania has been held in violation of Article 5 ECHR in 

one decided case. 

NGO and other reports  

The most common criticisms were of the overuse of pre-trial detention. Reports commented 

that detention is unduly prolonged, and that legislation designed to allow extensions in 
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exceptional cases is abused. There are widespread concerns about secret CIA detention 

facilities existing on Lithuanian soil. Reports have called for investigations into the extent of 

any human rights abuses which have taken place at these locations.  

The Open Society Justice Initiative has praised Lithuaniaôs increased use of alternatives to 

pre-trial detention. However, there are concerns that courts do not assess the individual 

circumstances of the defendant when deciding on pre-trial detention and instead rely on the 

seriousness of the offence and possible sentence if convicted. 

The Right to Fair Trial in Lithuania 

Violation findings by the ECtHR of Article 6 (criminal cases only) 

Between April 2007 and June 2012, Lithuania has been held in violation of Article 6 ECHR in 

twelve decided cases. All of the cases found a violation under Article 6(1), the right to a fair 

public hearing within a reasonable time by an independent and impartial tribunal. 

NGO and other reports  

Domestic and international NGOs have raised a number of issues with fair trial rights in 

Lithuania, including the lack of access to a lawyer, the excessive length of judicial 

proceedings, and a failure to respect presumption of innocence problems. Concerns have 

also been raised about Lithuaniaôs very low acquittal rate. A number of reports raised 

concerns about ill-treatment in police custody, particularly as a means of obtaining evidence 

which is later treated as admissible in court. Entrapment by police has also been reported.  

The Open Society Justice Initiative highlighted the lack of guarantee of lawyer competence 

available as part of the legal aid system. The Human Rights Monitoring Institute has stated 

that the competence of the judicial, law enforcement and security services is an issue which 

requires urgent attention. 

 

LUXEMBOURG 

The Right to Liberty in Luxembourg 

Violation findings by the ECtHR of Article 5 (pre-trial, criminal cases only) 

Between April 2007 and June 2012, Luxembourg was not held in violation of Article 5 in any 

cases.   

NGO and other reports  

There has been criticism of the excessive use of pre-trial detention in Luxembourg, which is 

heavily used in comparison to other EU Member States ï in 2010 47% of Luxembourgôs 

prison population was made up of pre-trial detainees. There are concerns that the length of 

detention is not limited by domestic law and only by the safeguards of Article 5(3) ECHR. 

Concerns have also been raised over the defects of recent reforms in this area. 

A Fair Trials International report raised concerns that female pre-trial detainees are held in 

prison with their young children in overcrowded cells. It also criticised prison authorities in 
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Luxembourg for using solitary confinement as a disciplinary measure.  

The Right to Fair Trial in Luxembourg 

Violation findings by the ECtHR of Article 6 (criminal cases only) 

During the 5 year period, Luxembourg has been held in violation of Article 6 ECHR in six 

decided cases. All of the cases found a violation of Article 6(1), the right to a fair public 

hearing within a reasonable time by an independent and impartial tribunal. 

NGO and other reports  

The historical lack of an appeal procedure in Luxembourg has been widely criticised by 

international and domestic bodies as being incompatible with Article 6. Although domestic 

reports drew attention to a proposed new bill in January 2012, which aims at greater 

compliance with the ECHR, many are concerned that these reforms have not gone far 

enough. 

The Council of Europe Anti-Torture Committee has issued a report highlighting problems 

with access to legal advice and representation.  

 

MALTA 

The Right to Liberty in Malta 

Violation findings by the ECtHR of Article 5 (pre-trial, criminal cases only) 

Between April 2007 and June 2012, Malta was held in violation of Article 5 in three decided 

cases. All of the cases found a violation of Article 5(1), the right not to be deprived of liberty 

save in specific circumstances. 

NGO and other reports  

The length of pre-trial detention in Malta has been widely criticised. Concerns have also 

been raised about the high volume of pre-trial detainees in relation to the overall numbers of 

inmates in prisons. Several reports highlighted the discriminatory treatment of foreign 

nationals, who are rarely granted release pending trial.  

Maltaôs arrest procedures have been criticised by international organisations and by 

domestic media. In particular, suspects are frequently denied legal representation. Even 

where a lawyer is permitted, the law prevents them from assisting during police interrogation.  

Domestic media has reported criticisms among practitioners of Maltaôs recent proposal to 

restrict the granting of bail where ñhardened criminalsò are concerned. 

The Right to a Fair Trial in Malta 

Violation findings by the ECtHR of Article 6 (criminal cases only) 

Between April 2007 and June 2012, Malta has not been held in violation of Article 6 ECHR in 



69 
 

any decided cases. 

NGO and other reports  

There are concerns that lengthy delays to the trial process in Malta are diminishing individual 

access to due process. A US State Department report noted that foreign nationals can be 

subject to discrimination. It also cited several cases where defendants insisting on their right 

to a trial by jury have been detained for over two years before trial. Domestic media have 

criticised attempts by Maltese authorities to block the right to an interpreter.  

 

NETHERLANDS 

The Right to Liberty in the Netherlands 

Violation findings by the ECtHR of Article 5 (pre-trial, criminal cases only) 

Between April 2007 and June 2012, the Netherlands was been held in violation of Article 5 

ECHR in five decided cases. Two of the cases found a violation of Article 5(1), the right not 

to be deprived of liberty save in specific circumstances. Two of the cases found a violation of 

Article 5(4), the right to take proceedings to challenge the lawfulness of detention. 

NGO and other reports  

Anti-terrorism measures in the Netherlands (in particular the Anti-terrorism Act 2006) have 

come under widespread criticism from international and domestic organisations. There are 

concerns that these lack legal precision and risk contravening the ECHR. Particular risks 

highlighted included lengthy pre-trial detention and non-disclosure of case files. The length 

of pre-trial detention was a cause of widespread concern with many reporting that this could 

last for up to two years. 

A number of NGOs have voiced concerns about increasing levels of severity within the 

juvenile justice system. A report by the Council of Europeôs Commissioner for Human Rights 

criticised long delays in providing appropriate facilities for minors and the increasing length 

of juvenile detention. A report by Fair Trials International raised concerns about provisions of 

Netherlandsô law which allow non-resident non-nationals to be held in detention pending trial 

in more circumstances than nationals.  

The Right to a Fair Trial in the Netherlands 

Violation findings by the ECtHR of Article 6 (criminal cases only) 

Between April 2007 and June 2012, the Netherlands has been held in violation of Article 6 

ECHR in three decided cases. 

NGO and other reports  

There has been widespread criticism about the lack of a right to a lawyer during police 

questioning and the Salduz decision was extensively covered in the media. Following this, a 

new law was implemented in 2010, although a group of NGOs has criticised the Netherlands 

for its opposition to an EU-wide law guaranteeing suspects access to a lawyer on arrest. The 
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Witness Identity Protection Act has been criticised, as this allows for the exclusion of the 

defence from the examination of witnesses who are protected for ónational securityô reasons. 

A number of reports revealed concerns about the ability of the public prosecutor to withhold 

case documents from suspects. A report from the Council of Europeôs Commissioner for 

Human Rights raised concerns about whether current juvenile justice procedures in the 

Netherlands adequately protect the presumption of innocence.  

 

POLAND 

The Right to Liberty in Poland 

Violation findings by the ECtHR of Article 5 (pre-trial, criminal cases only) 

Between April 2007 and June 2012, Poland has been held in violation of Article 5 ECHR in 

twenty-seven decided cases. Seven of the cases found a violation of Article 5(1), the right 

not to be deprived of liberty save in specific circumstances. Sixteen of the cases found a 

violation of Article 5(3), a detaineeôs right to trial within a reasonable time or to release 

pending trial. 

NGO and other reports  

Domestic and international NGOs have criticised the excessive length of pre-trial detention 

in Poland. Ministry of Justice guidelines issued in 2006 have, however, instructed 

prosecutors to restrict their applications for pre-trial detention in cases of petty crime. The 

result has been a systematic fall in numbers of people in pre-trial detention, which is now at 

its lowest level for over twenty years.  

A report by Fair Trials International has raised concerns that prosecutors and courts impose 

pre-trial detention automatically in Poland, without providing adequate justification and that 

access to a lawyer or to the case file while in detention are very limited. 

The Right to a fair trial in Poland 

Violation findings by the ECtHR of Article 6 (criminal cases only) 

Between April 2007 and June 2012, Poland has been held in violation of Article 6 ECHR in 

forty decided cases. Thirty-six of the cases found a violation of Article 6(1), the right to a fair 

public hearing within a reasonable time by an independent and impartial tribunal. Ten of the 

cases found a violation of Article 6(3)(c), the right to defend yourself through legal assistance 

of your own choosing.  

NGO and other reports  

It has been reported that some defendants are being denied access to court files during 

investigations, and the ombudsman has issued motions against the Polish Ministry of Justice 

on this point. There have also been criticisms of recent cuts to legal aid which are likely to 

have a negative impact on the criminal justice system and the right to a fair trial. 

Polish domestic media focused on violations of the right to a fair public hearing within a 
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reasonable time. 

 

PORTUGAL 

The Right to Liberty in Portugal 

Violation findings by the ECtHR of Article 5 (pre-trial, criminal cases only) 

Between April 2007 and June 2012, Portugal has not been held in violation of Article 5 

ECHR in any decided cases.  

NGO and other reports  

Domestic and international NGOs have raised concerns about the physical mistreatment by 

police and prison guards of detainees during their initial arrest and detention. Both the US 

State Department, the UN and NGOs noted that there are a number of credible reports of 

abuse. Another common criticism was the excessive length of pre-trial detention.  

Concerns have been raised about prison conditions, including overcrowding, inadequate 

facilities, poor health conditions and violence among inmates. The Director-General of 

Prison Services highlighted the fact that in 2010 there were 64 deaths in custody, 45 of 

which were caused by illness (most commonly drug related). 

The Right to a Fair Trial in Portugal 

Violation findings by the ECtHR of Article 6 (criminal cases only) 

Between April 2007 and June 2012, Portugal has been held in violation of Article 6 ECHR in 

six decided cases. Five of the cases found a violation of Article 6(1), the right to a fair public 

hearing within a reasonable time by an independent and impartial tribunal. Three of the 

cases found a violation of Article 6(3)(c), the right to defend yourself through legal assistance 

of your own choosing.  

NGO and other reports 

There has been widespread criticism of the legal profession, particularly in relation to 

accountability and training of lawyers. Several reports also highlighted problems concerning 

access to lawyers, with the European Committee for the Prevention of Torture and 

Inhumane and Degrading Treatment noting that few detained persons have an effective right 

of access to a lawyer whilst in police custody. There were serious concerns about the 

endemic delays in the Portuguese criminal justice system.  

The President of the Portuguese Bar Association has raised concerns about the 

inexperience of Portuguese judges and the ensuing adverse effect on the Portuguese justice 

system.  
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ROMANIA 

The Right to Liberty in Romania 

Violation findings by the ECtHR of Article 5 (pre-trial, criminal cases only) 

Between April 2007 and June 2012, Romania was held in violation of Article 5 in sixteen 

decided cases. Five of the cases found a violation of Article 5(1), the right not to be deprived 

of liberty save in specific circumstances. Eight of the cases found a violation of Article 5(3), 

the detaineeôs right to trial within a reasonable time or to release pending trial. Five of the 

cases found a violation of Article 5(4), the right to challenge the lawfulness of detention. 

NGO and other reports  

There has been widespread criticism of the length of pre-trial detention in Romania, with 

recommendations to end the practice of detaining large numbers of people for extended 

periods of time. A report by Fair Trials International raised concerns about ill-treatment of 

pre-trial detainees and the use of mistreatment to extract evidence which has later been 

treated as admissible in court.  

There were concerns that the practice of returning case files to prosecutors for additional 

investigation contributes to frequent delays in proceedings and extended periods in pre-trial 

detention. NGOs have criticised provisions of Romania law which allow police to take 

suspects into custody for public order offences. This is often used to hold persons for up to 

24 hours, and as the suspects are not formally detained, their right to legal advice and 

representation is not observed. 

The Right to a Fair Trial in Romania 

Violation findings by the ECtHR of Article 6 (criminal cases only) 

Between April 2007 and June 2012, Romania was held in violation of Article 6 in thirty-three 

decided cases. Twenty-nine of the cases found a violation of Article 6(1), the right to a fair 

public hearing within a reasonable time by an independent and impartial tribunal. Four of the 

cases found a violation of Article 6(2), the right to presumed innocent until proven guilty. 

Four of the cases found a violation of Article 6(3)(d), the right to examine witnesses against 

you. 

NGO and other reports  

There has been criticism of incorrect practice by the Romanian courts with regard to Article 

6(3)(d), the right to examine witnesses against you. 

The efficiency of the judicial process and the consistency of judicial decisions have been 

criticised, with the European Commission noting in 2011 that only limited progress had been 

achieved in this area. There have been reports that defendants found not guilty have still 

been required to pay administrative fines.  
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SLOVAKIA 

The Right to Liberty in Slovakia  

Violation findings by the ECtHR of Article 5 (pre-trial, criminal cases only) 

Between April 2007 and June 2012, Slovakia has been held in violation of Article 5 in twenty-

four decided cases. Eleven of the cases found a violation of Article 5(4), the right to 

challenge the lawfulness of detention and for this to be speedily decided by a court. Five of 

the cases found a violation of Article 5(1), the right not to be deprived of liberty save in 

specific circumstances.  

NGO and other reports and media coverage 

Domestic and international NGOs have criticised the continuing trend of mistreatment of 

suspects during police detention. There are specific concerns about allegations of racial 

discrimination directed at members of the Roma community. Although there have been 

improvements in this area, reports make reference to several recent cases involving racially 

motivated physical abuse.  

A Fair Trials International report raised concerns about courts imposing pre-trial detention in 

Slovakia without providing sufficient reasons. Concerns have also been raised about 

excessive lengths of pre-trial detention. The Slovak domestic media have focused on a 

series of high-profile cases concerning the detention of former politicians. 

The Right to a Fair Trial in Slovakia 

Violation findings by the ECtHR of Article 6 (criminal cases only) 

Between April 2007 and June 2012, Slovakia has been held in violation of Article 6 ECHR in 

five decided cases. Four of the cases found a violation of Article 6(1), the right to a fair public 

hearing within a reasonable time by an independent and impartial tribunal.   

NGO and other reports and media coverage 

The key concern raised is the continuing trend of delays to court proceedings.  

Organisations state that the right to a fair hearing within a reasonable time is the most 

violated fundamental right in Slovakia.  

 

SLOVENIA 

The Right to Liberty in Slovenia 

Violation findings by the ECtHR of Article 5 (pre-trial, criminal cases only) 

Between April 2007 and June 2012, Slovenia has not been held in violation of Article 5 

ECHR in any decided cases. 

NGO reports and media coverage 

There has been limited public criticism of Slovenia in relation to Article 5 over the past five 



74 
 

years. Improvements have been reported in the areas of police custody, imprisonment and 

involuntary placement of detainees into psychiatric establishments.  

The Right to a Fair Trial in Slovenia 

Violation findings by the ECtHR of Article 6 (criminal cases only) 

Between April 2007 and June 2012, Slovenia has been held in violation of Article 6 ECHR in 

three decided cases. All of the cases found a violation of Article 6(1), the right to a fair public 

hearing within a reasonable time by an independent and impartial tribunal. 

NGO reports and media coverage 

The main criticism made by domestic and international organisations and domestic media 

has been of lengthy delays to trial proceedings. This issue was the subject of half of the 

violation judgements issued by the ECtHR against Slovenia between 1994 and 2010. It is 

reported that on average it can take between two and five years to bring a defendant to trial. 

This problem is partially attributed to a lack of administrative support staff within the court 

system. 

An annual report by the Human Rights Ombudsman commented on administrative 

deficiencies in the trial process. However, it was noted that there have been recent 

legislative changes which have improved this situation, particularly with regard to access to 

justice for those who struggle to afford their costs. 

 

SPAIN 

The Right to Liberty in Spain 

Violation findings by the ECtHR of Article 5 (pre-trial, criminal cases only) 

Between April 2007 and June 2012, Spain has not been held in violation of Article 5 ECHR 

in any decided cases. 

NGO and other reports  

Domestic and international NGOs have criticised the system of incommunicado detention in 

Spain which is used for serious crimes, and particularly for terrorism-related offences. 

Suspects lose the right to notify a contact of their detention, to appoint a defence lawyer and 

to meet privately with their appointed duty lawyer. This is viewed as a procedure which 

enables authorities to violate suspectsô fundamental rights. 

An Amnesty international report highlighted the fact that for the first five days of 

incommunicado detention, police authorities are not subject to any judicial control. A Fair 

Trials International report criticised the system of secreto de sumario used in Spanish pre-

trial detention, which severely restricts defendantsô access to the details of the case.  

The Right to a Fair Trial in Spain  

Violation findings by the ECtHR of Article 6 (criminal cases only) 
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Between April 2007 and June 2012, Spain has been held in violation of Article 6 ECHR in 

sixteen decided cases. Fifteen of the cases found a violation of Article 6 (1), the right to a fair 

public hearing within a reasonable time by an independent and impartial tribunal. Two of the 

cases found a violation of Article 6 (2), the right to be presumed innocent until proven guilty. 

NGO and other reports  

The main concern raised related to undue delays to the administration of justice in Spain. 

There have been particular problems as a result of changes to legislation and judicial strikes.  

There are concerns that excessive delays to criminal proceedings have an adverse effect on 

the presumption of innocence. 

 

SWEDEN 

The Right to Liberty in Sweden 

Violation findings by the ECtHR of Article 5 (pre-trial, criminal cases only) 

Between April 2007 and June 2010, Sweden was not held in violation of Article 5 ECHR in 

any decided cases.  

NGO and other reports  

Restrictive conditions for prisoners held in pre-trial detention have been criticised, with 

detainees subject to extended isolation and a lack of adequate toilets and sanitation 

facilities. A Fair Trials International report highlighted the lack of appeal available against 

specific restrictions imposed, such as isolation from family members. 

Concerns have also been raised about the length of pre-trial detention in Sweden in some 

cases. Release pending trial is very rare in Sweden.  

The Right to a Fair Trial in Sweden 

Violation findings by the ECtHR of Article 6 (pre-trial, criminal cases only) 

Between April 2007 and June 2010, Sweden was held to be in violation of Article 6 ECHR in 

one decided case.  

NGO and other reports  

Concerns have been raised that suspects and defendants are not always notified of their 

right to a lawyer and that medical attention for detainees is not always available when 

necessary. The Committee for the Prevention of Torture identified some isolated incidents of 

police ill-treatment. The Swedish government provided statistics demonstrating what 

appears to be conscientious investigation of such allegations. 

In October 2011, Human Rights Watch named Sweden as a state engaging in ñtorture by 

proxyò by consenting to the extradition of terror suspects to countries where they would face 

a real risk of torture.  
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UNITED KINGDOM 

The Right to Liberty in the United Kingdom 

Violation findings by the ECtHR of Article 5 (pre-trial, criminal cases only) 

Between April 2007 and June 2012, the United Kingdom was held in violation of Article 5 in 

four decided cases. These cases all dealt with different elements of the right to liberty, and 

no common themes emerge from them.  

NGO and other reports  

The UKôs terrorism laws have been widely criticised by NGOs and the domestic media as 

breaching Article 5. The most common criticisms were of the use of control orders (an order 

placing restrictions on a terrorist suspect without the need for the suspect to be formally 

charged). There was also criticism of the proposed maximum pre-charge detention period of 

42 days (since dropped).  

Fair Trials International has highlighted criticisms of UK legislation that limits the possibility of 

release for defendants convicted of certain serious offences. A UN report criticised the 

amount of time minors spend in pre-trial detention in the UK and the large number of 

children from social care who are involved in the criminal justice system. The Chief Inspector 

of Prisons has reported that the UK treats remand prisoners worse than convicted inmates.  

The Right to a Fair Trial in the United Kingdom 

Violation findings by the ECtHR of Article 6 (criminal cases only) 

Between April 2007 and June 2012, the United Kingdom was held in violation of Article 6 in 

seven decided cases. All of the cases found a violation under Article 6(1), the right to a fair 

public hearing within a reasonable time by an independent and impartial tribunal. In three of 

the cases, the Court also found violations of Article 6(3)(c), the right to defend yourself 

through legal assistance of your own choosing. 

NGO and other reports  

The most common issue raised was that proposed cuts to legal aid provision could 

compromise the right to a fair trial. There was also concern about anti-terrorism laws and 

practices, including the use of closed material (evidence submitted in secret and not 

disclosed to the defence) at trials. Several media outlets commented on the Al Qatada 

ECtHR ruling, which held that deporting someone where evidence obtained by torture would 

be adduced at his trial would breach his Article 6 rights.  

Reports also recommended that the age of criminal responsibility for the UK should be 

raised to either 14 or 15, in line with the majority of European countries. There was also 

criticism that the UK system does not have adequate safeguards for minors who have 

learning or communication difficulties, or to protect juveniles who are tried in adult courts for 

the most serious crimes. A group of NGOs has criticised the UK for its opposition to an EU-

wide law guaranteeing suspects access to a lawyer on arrest. 
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APPENDIX 4: ECtHR violation findings of Articles 5 and 6 by Member States in 2011 
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APPENDIX 5: Joint letters on the draft Directive to access a lawyer and communicate 

on arrest  
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