Streamlining the exclusion of illegally obtained evidence in
criminal justice
Michele Panzavolta, Elise Maes, Anna Mosna

‘The rules of Evidence, as recorded in our law, may be said to be essentially rational. The
reason may not always be a good one, in point of policy. But there is always a reason.”!

‘[E]xclusionary rules are a reflection of shared democratic principles, even though the rules’
particular provisions vary according to context and tradition.

‘The exclusion of all evidence would be a denial of all justice.

Abstract

This study, which forms part of the European Commission funded project entitled ‘Defence
Rights in Evidentiary Procedures’, explores the principles underpinning exclusion of illegally
obtained evidence in criminal justice systems from a comparative perspective.

Exclusionary rules have been intensely discussed in literature of past and recent years. Many
studies discuss in-depth the features of the law of evidence of one or more countries, their
rationales and consequences. Only few studies, however, have discussed the overall possibility
to envisage harmonized solution between countries (within Europe and even outside Europe)
based on a common sound logic of exclusion. The goal of this study is precisely this: to
systematise the basic structures of the exclusionary rules and to identify the logic behind
exclusionary rules, with a view to proposing a common uniform solution across Europe.

Starting from a comparative analysis of legal rules and doctrines regarding illegally obtained
evidence in England and Wales, Belgium, Italy and Germany, this study identifies different
structures of exclusionary mechanisms and, where possible, the rationales behind these rules
and procedures.

The outcomes of this comparative examination suggest that none of the main rationales for
excluding illegally obtained evidence can function as sole guiding principle for excluding
illegally obtained evidence. However, it is the main argument of this study that nothing

! JH Wigmore, A Treatise on the Anglo-American System of Evidence at Trials in Common Law, second edition,
vol. I (Little, Brown and Company: 1923) XIV.

2 CM Bradley, ‘The Exclusionary Rule in Germany’ (1983) 96 Harvard Law Review 1032, 1066.
3 ] Bentham, 4 Treatise on Judicial Evidence (Paget, 1825), 227.
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prohibits a combination of different rationales, which would allow judicial discretion to
consider a wider range of interests at stake. The study suggests also the way in which the
different rationales should be combined, so that judges are not entrusted with too wide
discretion.

To avoid unlimited judicial discretion, it is suggested that there should be a clear sequence in
the decision-making process concerning exclusion of evidence. The study proposes a system
of concentric circles: guidelines establishing a precise order to consider reliability, protective
and integrity rationale. This form of guided judicial discretion does not exclude but regulates
possibilities to balance these rationales against one another. This leads to the adoption of a
cascade-system, whereby judges progressively narrow down the balancing, by taking each time
different variables into consideration. It thereby ensures both the protection of minimum
standards and consistency in the exclusionary process and the necessary flexibility to adopt the
most appropriate solution for the concrete situation. The solution here envisaged is also
sufficiently flexible to fit countries with different structures of criminal justice and different
approaches towards courts’ discretion and procedural legality.

This document was possible thanks to the financial support of the Justice
Programme of the European Union. The contents of this document are the sole
responsibility of the author and can in no way be taken to reflect the views of the
European Commission.




Panzavolta et al.
Streamlining The Exclusion Of Illegally Obtained Evidence In Criminal Justice

Table of Contents

1  Aims, methodology, and structure of the study 4
2 Setting the scene: admissibility and exclusionary rules in common law and civil law
systems 8
2.1 Developing a shared understanding of the concepts ‘(in)admissibility’ and ‘exclusion’ across
JUIISAICTIONS ..ttt ettt ettt ettt ettt e et e e st em e eaeea e es e eseeb e ebeebese e et e b e ea e s em s e e e s ensenteneeneeseeneeseeseeaees 8
2.2 The impact of the common law and civil law tradition on admissibility and exclusion of evidence
and other relevant SySteMIC VATIADIES .........cciiiiuiriirieiieieieee ettt sttt se e eaea 21
3 Overview of the legal rules and doctrines regarding illegally obtained evidence............ 31
3.1 England and WALES ........c.ccoiiiiiiiiiiiee ettt sttt ettt ae e 31
32 BIGIUIM. ...ttt a et ae ettt bt st e b et e st et et et et ent et e st eneeneeneee 33
33 ALY etttk h ekttt b e aenes 35
34 GIEITIIANLY ...contitienie ittt ettt ettt et ettt e a et eat e s bt e st e s bt e ae s b e e b e s bt em b e ebtembeeb e embeeu e et e eaee bt eneenbeentenbeenees 39
4  Systematisation of rules on exclusion of illegally obtained evidence 44
4.1 Who decides on exclusion and at what stage of the proceedings? ..........cccooverereieieieneiincnene 44
4.2 Different procedural concepts with similar effects: exclusion, prohibition of use, and nullity.....55
43 Legal source of eXClUSIONATY TULES .......oouiiuiriirieieieieie ettt 59
4.4 Exclusion by strict rule vs judicial diSCTetion.........ccueoueiieieiiieieiiie et 60
4.5 Original vs derivative evidence and the fruits of the poisonous tree...........ccoceeerereciesienceeecenene 62
4.6 Domestic VS fOreign @VIAEIICE. .....coueiuirtiitiriiiiie ettt sttt ne e 64
4.7 INCriminating VS €XONETALING LS. ...c..eevertertertertereerteneeneeeeneeseeueeseetessessessessessensansenseneansenseneeseesessens 77
5  Rationales for excluding illegally obtained evidence 79
6  Mandatory exclusion and judicial discretion: in search of a principled approach.......... 84
6.1 BIGIUIM. ...ttt a ettt b e st e et et e st et et et et ent et e st eseeneeneee 84
6.2 England and WALES ..........ccoieiiiiiiiiieie ettt sttt ettt ne e 96
6.3 GIEITIIAILY ...ttt ettt ettt ettt et eat e bt e et e s bt e st e s bt e st e e bt en b e eb e emteea e e bt eaeenbeeneesbeembesbeenbesbeensens 110
6.4 TEALY ekt b bbbkttt benen 112
6.5 INEETIM COMCIUSION .enetiniiiiciiiciirtce ettt ettt ettt ettt et beaennes 114
7  Similarities, differences, and conclusions to be drawn 116
7.1 Minimal statutory framework and automatic exclusionary rules ...........ccccoceroerererenenenenenne 116
7.2 Prevalence of wide judicial discretion and multi-factor balancing tests ............cccooceverereneeneene. 116
7.3 The absence of a clearly identified rationale and resulting problems.............ccccoooerereneneneneee. 118
7.4 In defence of judicial dISCTELION ......c.ceuiiuiiuiiiiiiitie et 119
7.5 A proposal for guided judicial diSCTEHON .......ceeuiiuiiuirtiiirieriee et 121
Bibliography 124



Panzavolta et al.
Streamlining The Exclusion Of Illegally Obtained Evidence In Criminal Justice

1 AIMS, METHODOLOGY, AND STRUCTURE OF THE STUDY

The criminal process centres around the problem of establishing whether a person is guilty or
innocent. In the modern criminal process this is done by gathering information on the alleged
facts. The question that immediately arises is: what information can be used to shed light on
those alleged criminal facts? Can any information be used? A large part of the rules of the
criminal process concern (or, at least, should concern) the collection of evidence (from finding
evidence to gathering and keeping it), and its assessment. These rules establish the boundaries
of the knowledge courts have when deciding on the case.

Criminal justice systems’ approach to issues concerning admissibility and exclusion of
evidence differ between jurisdictions. The evidentiary rules are a reflection of historical,
cultural and institutional values and preferences developed within each system. This study
explores the principles underpinning a particular type of exclusionary rules, namely that
pertaining to illegally obtained evidence in criminal matters, from a theoretical and legal
comparative perspective.

There are in fact different reasons for excluding (or not admitting) evidence. Evidence is not
always excluded because it was collected in an improper manner. Sometimes it is excluded for
other reasons, pertaining to the need to ensure that the information given to courts is
trustworthy and reliable. For instance, the exclusion of hearsay evidence — in countries where
a similar rule of exclusion exists — is based not on the idea that the evidence is tainted by a
flaw, mistake or violation of principles in its gathering process. It is based instead on an
inherent feature of the information itself — the fact that it is second-hand information, not
directly coming from the original source — which makes it unsuitable for a decision in a
criminal case. Likewise, evidence of bad or good character is not excluded because of the way
in which it was collected but because it is feared that its probative value might exceed its
effective relevance. Although the boundary between the different categories of exclusion is not
always as sharp as it might seem at first sight, there is a difference which is clearly visible:
exclusion of improperly obtained evidence refers to evidence collected in a wrongful way —
and we shall see when and how it can be said that evidence is collected in a wrongful manner
— while other exclusionary rules concern more the quality of information as such, regardless of
the way in which it was obtained.

Moreover, exclusion of improperly obtained evidence seems to be more common across the
different national experiences. In contrast to certain exclusionary rules that are viewed as
belonging uniquely (or predominantly) to the common law tradition, such as the rule against
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hearsay or bad character evidence,* most criminal justice systems have adopted rules regulating
the admissibility of illegally obtained evidence.

The study aims to bring greater conceptual clarity to the legal rules on (in)admissibility and
exclusion of evidence in general, and the rules pertaining to exclusion of illegally obtained
evidence, in particular. This is done moving from a comparative perspective, but not with a
view to comparing systems. The comparative approach is a means to an end. Rather than just
comparing and contrasting the existing rules on illegally obtained evidence in a range of
jurisdictions, the present work sets out to elucidate the logic and normative principles that
underpin exclusion of illegally obtained evidence and to analyse not just how these compare
across jurisdictions, but what they entail exactly and how they could be harmonized across
Europe. The goal is to identify how the principles can be shaped and how they can fit in a
modern criminal justice system, inspired to rationale thinking and human rights protection.

As legal comparison may help shed light on how different values and legal traditions have
shaped the rules on illegally obtained evidence, the paper adopts a legal comparative method.’
It compares and contrasts the approach to exclusion of illegally obtained evidence in selected
jurisdictions, namely England and Wales, Belgium, Italy, and Germany. The choice for these
countries as the subjects of the comparative research is based on the following considerations.
The study aims to illustrate the approach towards admissibility and exclusion in the two
dominant legal traditions, namely inquisitorial and adversarial criminal justice systems.®
England and Wales represent the archetypal adversarial jurisdiction in Europe. Belgium

4 MR Damaska, Evidence Law Adrift (Yale University Press 1997) 15-17; JD Jackson and SJ Summers, The
Internationalisation of Criminal Evidence: Beyond the Common Law and Civil Law Traditions (Cambridge
University Press 2012) 33.

3> The most traditional comparative method goes under the name of functional method and it consists in analysing
rules of different countries that play an equivalent function in the respective system: K Zweigert and H Koetz,
Introduction to Comparative Law (Clarendon, 1998) 34; R Michaels, ‘The functional method of comparative
law’, in M Reimann and R Zimmerman, The Oxford Handbook of Comparative Law (Oxford University Press,
2006) 339-382; J Gordley, ‘The functional method’, in PG Monateri (ed.), Methods of Comparative Law (Edward
Elgar, 2012) 107-119. Such approach does not go unchallenged. Among others, it is suggested that instead of
looking just at rules, the comparative scholar should look more at the overarching legal culture and understand
rules (and behaviours) within this overarching cultural of which they are a product: D Nelken, ‘Toward a sociology
of legal adaptation’, in D Nelken and J Feest (eds.), Adapting Legal Cultures (Hart, 2001) 7-54, at 25. See also D
Nelken, ‘Comparative criminal justice, in D Nelken, Comparative Criminal Justice (London: Sage, 2010) and D
Nelken, ‘Using legal culture: purposes and problems’, in D Nelken (ed.) Using Legal Culture (Wildy, Simmonds
and Hill, 2012) 1-51. Another slightly different methodological approach has suggested to look more at the
different layers of rules (formants) which ultimately compose each system: R Sacco, ‘Legal formants: a dynamic
approach to comparative law (Installment I of 1)’ 39(1) The American Journal of Comparative Law (1991): 1; R
Sacco, ‘Legal Formants: A Dynamic Approach to Comparative Law (Installment II of 1)’ 39(2) The American
Journal of Comparative Law (1991): 343. To bring these partly different approaches together, it has been observed
that comparative law can be characterized by a ‘methodological pluralism’, where the method changes depending
on the goal of the study. See J De Coninck, ‘The functional method of comparative law: Quo Vadis’ 74 Rabels
Zeitschrift fiir ausldndisches und internationales Privatrecht (2010): 318-350, at 321. As the goal of the present
study is to extrapolate the inner logic of exclusion, the approach taken is a functional one which tries to account
for the different legal culture in which each rationale has been developed and is used.

¢ Within the abundant literature on the divide between systems see in particular: M Damaska, ‘Structures of
Authority and Comparative Criminal Procedure’ (1975) 84 Yale Law Journal 480.
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represents historically an inquisitorial jurisdiction with Napoleonic heritage. Finally, Italy and
Germany are chosen as a third term of comparison, because their traditional inquisitorial
approaches have been significantly softened with the abolition of the investigating judge, and
the introduction of stronger safeguards on the right to introduce and cross-examine evidence.
Italy in particular is a hybrid jurisdiction that fits between the two dominant legal traditions,
being a country with a historically inquisitorial model that has more recently adopted an
adversarial approach.” Additionally, the report refers occasionally to rules on illegally obtained
evidence in France, and the Netherlands, with a view to giving further insights on the topic.

It is beyond the scope of this study to offer a comprehensive discussion of the various doctrinal
and normative issues that arise in the law on illegally obtained evidence.® As the focus is on
the principles and logic underpinning different jurisdictions’ approaches towards admissibility
and exclusion of illegally obtained evidence, this comes at the expense of a detailed discussion
of the specific substantive grounds for excluding evidence (such as the collection of evidence
through entrapment, by torture and inhuman and degrading treatment, in violation of the right
to privacy, the privilege against self-incrimination and the right to silence, the right to legal
assistance, etc.) and how various jurisdictions’ approaches may diverge or converge in this
regard. Furthermore, all jurisdictions in this study are members of the Council of Europe and
must thus conform to the standards set by the European Court of Human Rights in its
interpretation of the European Convention of Human Rights. This study is a reflection on the
reasons for excluding evidence and it aims to contribute to the possible development of a
general common framework (as a minimum common denominator), in the context of possible
initiatives of harmonisation in Europe.

The goal is, as mentioned, to identify what shape should an exclusionary rule have in a system
of criminal justice that is based on rational foundations and on the protection of fundamental

"' WT Pizzi and M Montagna, ‘The Battle to Establish an Adversarial Trial System in Italy’ (2004) 25 Michigan
Journal of International Law 429; M Panzavolta, ‘Of Hearsay and beyond: Is the Italian Criminal Justice System
an Adversarial System?’ (2016) 20 The International Journal Of Human Rights 617.

8 There is an abundance of scholarly contributions on exclusion of illegally obtained evidence from a comparative
perspective. For scholarly contributions in English in the last decade on this topic see e.g. MR Damaska,
Evaluation of evidence (Cambridge University Press, 2020); S Thaman, ‘“Fruits of the Poisonous Tree” in
Comparative Law’ (2010) 16 Southwestern Journal of International Law 333; S Thaman, Exclusionary Rules in
Comparative Law (Springer 2013); A Ryan, Towards a System of European Criminal Justice: The Problem of
Admissibility of Evidence (Routledge 2014); T Ward and C Leon, ‘Excluding Evidence (or Staying Proceedings)
to Vindicate Rights in Irish and English Law’ (2015) 35 Legal Studies 571; OE Galateanu, ‘Comparative Law
Perspectives on the Exclusion of Evidence Obtained Illegally in the Criminal Proceedings’ (2017) 19 Public
Administration & Regional Studies (Galati) 47; S Gless and T Richter, Do Exclusionary Rules Ensure a Fair
Trial? A Comparative Perspective on Evidentiary Rules (Springer 2019); D Giannoulopoulos, Improperly
Obtained Evidence in Anglo-American and Continental Law (Hart 2019); HL Ho, ‘Exclusion of Wrongfully
Obtained Evidence: A Comparative Analysis’ in DK Brown, JI Turner and B Weisser (eds), The Oxford
Handbook of Criminal Process (Oxford University Press 2019); S Thaman and D Brodowski, ‘Exclusion or Non-
Use of llegally Gathered Evidence in the Criminal Process: Focus on Common Law and German Approaches’ in
K Ambos and others (eds), Core concepts in criminal law and criminal justice: Volume 1: Anglo-German
dialogues (Cambridge University Press 2020).
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rights. Rational foundations and protection of fundamental rights are in fact the two features
that characterize the modern criminal justice systems, particularly of the western world.

The study is divided into 7 chapters. This first introductory chapter has offered an overview of
the aims and scope of the report and has set out how the methodological approach will help
achieve those aims. Chapter 2 sets the scene by addressing the main terminological issues. It
aims to define terms as ‘admissibility’, ‘inadmissibility’, and ‘exclusion’ to enable a shared
understanding of these concepts, as well as exploring what types/categories of exclusionary
rules exist across jurisdictions. Additionally, it offers an overview of the foundational
principles that underlie the two dominant legal traditions, namely adversarial and inquisitorial
systems, and analyses how these have shaped different systems’ approach to exclusion of
evidence. Moving from a general focus on exclusion of evidence towards a narrower focus on
admissibility and exclusion of illegally obtained evidence specifically, Chapter 3 provides an
overview of the legal rules and doctrines regarding such evidence in a range of jurisdictions.
Since exclusionary rules come in different forms and operate in different ways, Chapter 4
systematises rules pertaining to exclusion of illegally obtained evidence in order to address the
issue that exclusionary rules come in different forms and operate in different ways across
jurisdictions. As this study aims to elucidate the normative principles that underpin
admissibility and exclusion of evidence in a range of jurisdictions, an overview of the main
rationales for excluding illegally obtained evidence is a necessary precursor, which is provided
in Chapter 5. Chapter 6 compares and contrasts how mandatory exclusionary rules are shaped
across jurisdictions, as well as analysing how judicial discretion is exercised and which factors
are balanced in deciding on the admissibility and exclusion of illegally obtained evidence.
Finally, Chapter 7 draws together the findings from the research, analysing the similarities and
differences in respect of the approaches towards and principles underpinning admissibility and
exclusion of evidence across jurisdictions.
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2 SETTING THE SCENE: ADMISSIBILITY AND EXCLUSIONARY

RULES IN COMMON LAW AND CIVIL LAW SYSTEMS

Even when accounting for translation issues, different terms may be used to refer to similar
concepts, and similar terms may have diverging meanings in certain jurisdictions. Approaching
the problem of admissibility and exclusion of evidence from a comparative perspective thus
requires first developing a shared understanding of the concepts ‘(in)admissibility’ and
‘exclusion’ across jurisdictions. In order to do so, Section 2.1 first defines what is understood
by these concepts within the context of this report. It then delineates the concept of rules of
exclusion on the one hand, from rules for using and assessing or interpreting evidence on the
other. It subsequently sets out the wide-ranging legal grounds for inadmissibility and specifies
which exclusionary rules will be the focus of this report. As this study includes countries that
belong to both the common law and civil law tradition, Section 2.2 sketches the key features
of both systems and how they have shaped evidentiary exclusion.

2.1 Developing a shared understanding of the concepts ‘(in)admissibility’

and ‘exclusion’ across jurisdictions

2.1.1 Defining ‘admissibility’, ‘inadmissibility’ and ‘exclusion’

The English common law distinguishes between the concepts of ‘evidence’ and ‘proof’.
Evidence can be described as ‘information by which facts tend to be proved’.? Proof is the
‘establishment of the existence or non-existence of some fact...to the satisfaction of a legal
tribunal ... '° According to these definitions of evidence and proof, evidence can be considered
a means of proof.!! The way in which evidence offers proof is by establishing a connection
between a “factum probandum (proposition to be established)” and a “factum probans (material
evidencing the proposition)”.!> Evidence is in other words a medium which conveys
information to prove facts. We can classify evidence depending on the different mediums used,
that is the different sources of the information (witnesses, documents, objects, etc.) and on the
techniques or methods employed to extract information from the source (interviewing,
decryption of encrypted documents, etc.). Similar categorizations are less frequently employed

% A Keane and P McKeown, Modern Law of Evidence (13th edn, Oxford University Press 2020) 2.

10W Twining, Rethinking Evidence: Exploratory Essays (2nd edn, Cambridge University Press 2006) 193.
1 ibid.

12 Wigmore (n 1) 6.
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in the mainstream dialogue of criminal lawyers in the continent, although they can be found in
the literature.'?

It is commonplace that common law jurisdictions adopt a different approach to crime
investigation, trial and proof compared to civil law jurisdictions. The common law system is
generally associated with adversarial procedures, whereas civil law countries tend to have
inquisitorial procedures at their origins.'* With respect to proof, common law systems have a
discrete set of rules referred to as the ‘law of evidence’,'> which is distinct from substantive
and procedural law. The fact that civil law jurisdictions do not have a distinct ‘law of evidence’
does not entail that there is an absolute absence of rules of evidence,'® although it is
undoubtable that the rules governing evidence are less complex in the continent than in the
Anglo-Saxon world.!” In civil law jurisdictions rules of evidence tend to be considered an
integral part of the procedure, often being directly inserted in the Code of Criminal Procedure,!®
In both systems, the law relating to evidence contains rules by which admissibility is assessed
and that permit or compel courts to exclude evidence. While the general rule in all jurisdictions
is one of inclusion or admissibility of relevant evidence, each legal system has — narrower or
larger — exceptions to the use of all relevant evidence, according to which certain categories of
evidence are inadmissible and/or must be excluded.

The concepts ‘admissibility’, ‘inadmissibility’, and ‘exclusion’ are often used in the same
breath,'? yet it is worth clarifying what each means and how they relate to one another. In
common law, admissibility refers to the determination of whether a particular piece of evidence
should be received or ‘admitted’ into the trial.>° Admissible evidence can be defined as
evidence the court will receive for the purpose of determining the existence or non-existence
of facts in issue.?! There are legal rules that prohibit certain evidence from being presented at
trial. Such rules render the evidence to which they apply ‘inadmissible’ and require the judge
to ‘exclude’ it.?? This entails that ‘(in)admissible’ is the legal status of the evidence, and

13 See, for instance, in Italy, G Ubertis, Fatto e valore nel sistema probatorio penale (Giuffré, 1969); F Carnelutti,
La prova civile (Giuffre, 1992) 44.

14 See below Section 2.2.
15 JB Thayer and FV Hawkins, A4 Preliminary Treatise on Evidence at the Common Law (Little, Brown 1898) 2.
16 Jackson and Summers (n 4) 30.

17 See for instance the comparison made by John Spencer with regard to hearsay evidence: J Spencer, Hearsay
Evidence in Criminal Proceedings (Hart Publishing, 2008), 16, footnote 52.

18 Ryan (n 8) 1-2.

19 See e.g. HL Ho, ‘The Legal Concept of Evidence’, Stanford Encyclopedia of Philosophy (Winter, 2015).
20 P Roberts and AAS Zuckerman, Criminal Evidence (2nd edn, Oxford University Press 2010) 96.

21 Keane and McKeown (n 9) 22.

22 Ho, ‘The Legal Concept of Evidence’ (n 19). However, Choo suggests that relevant evidence which is not
subject to an exclusionary rule and is therefore admissible, but is excluded later on in the exercise of (judicial)
discretion, ‘is sometimes erroneously described as “inadmissible”.” (ALT Choo, Evidence (5th edn, Oxford
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‘exclusion’ is a procedural mechanism with a double effect. First, exclusion prevents the
prosecution from adducing evidence to prove its case and satisfy its burden of proof. Secondly,
it prevents the trial court from relying on this evidence to determine guilt and, where there is a
duty to give reasons, to rely on this evidence to justify its finding of guilt in a reasoned
judgment.??

However, matters become more complicated when accounting for the fact that rules of
evidence in common law and continental jurisdictions can differ considerably in the form they
take, the way they are applied, and the way in which they influence judicial decision-making.
As is clear from the above, ‘admissibility’ is a concept that common law jurisdictions use in
connection with the trial stage and its specific features. The common law jurisdictions are (tend
to be) trial-centred, which means that the trial is the centre of the criminal process.
Admissibility builds upon this centredness: it is the mechanism for establishing what
information can be formally presented to the court. The concept of ‘admissibility’ in common
law is based on the premise that the trial court is not normally in possession of evidence when
the trial starts: for the court to obtain information on the case, evidence must be explicitly
admitted. This is different from what normally happens in continental jurisdictions. In several
European countries (e.g. Belgium, the Netherlands), it is difficult to identify a term equivalent
to ‘admission’. In these countries the trial court normally receives (after the committal to trial
and, in any case, before the first hearing of the trial) the entire investigative file. A formal
moment of ‘admission’ is therefore not envisaged, at least with regards to evidence that is
already present in the file.>* The parties (prosecution, defence, and, where possible, victims)
can request the introduction of further evidence at trial, and in this case it is for the trial court
to decide whether or not to allow it. As for the evidence resulting from the investigations, it
could be said that ‘admission’ of the evidence at trial is implicit in the fact that the evidence
(and/or the records of the evidence gathered during the investigations) is present in the file.
There are exceptions to this approach even in continental systems. Systems, like the Italian
one, that have moved away from the classic inquisitorial archetype, have now established
stricter barriers between investigations and trial, with the result that they have developed a
concept of admission of evidence focused on the trial phase (whereby the requested eviednce
requires a formal admission at trial).

University Press 2018) 12.) Yet he does not clarify why the post-factum labelling of excluded evidence as
inadmissible would be inaccurate.

2 In the specific context of illegally obtained evidence: Ho, ‘Exclusion of Wrongfully Obtained Evidence: A
Comparative Analysis’ (n 8) 821.

24 For sake of greater precision, it should be clarified that there are different categories of proceedings in these
continental jurisdictions and in some cases the division between trial stage and earlier phases is more clearly
marked. For instance, in Belgium, when the case is brought before a jury (Assize Court), the procedure entails a
preliminary hearing when parties request the admission of witnesses (see articles 278 and ff.). The presiding judge
adopts the list of witnesses to be heard and although the term ‘admission’ is not used it could be said that the
situation is in fact equivalent to admitting evidence. The law uses the term vaststellen in Dutch, dresser in French,
which could be literally translated as “draws up” or “writes out” the list of witnesses.

10
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It is apparent what the risk of misunderstanding around the term ‘admissibility’ can be. In
countries where no formal moment of admission (or decision on admission) is required (at
least, for evidence coming from the investigations), the term ‘admissibility’ could be taken as
a synonym for ‘collection of evidence’, and it could be used to refer also to stages of the
proceedings before the trial.>> When evidence collected (lawfully or not) during investigations
enters automatically at trial, admission is a word that can be used to describe not the moment
when evidence is presented to the judge, but rather the moment in which evidence enters the
file (since the file will later be handed over to the trial judge).

Even when exclusively applied to the trial stage and even when clearly referred to a judicial
decision of allowing the presentation of evidence before a trial court, the concept of
admissibility remains a multi-faceted notion. In some cases, admissibility is the permission to
collect information, while in another cases it is the permission to produce evidence that has
already been produced. The concept of ‘admission’ of evidence must in other words be tied
with the different types (or structures) of evidence. While some evidentiary items are already
existent and fully formed before the moment of their admissions (eg. documents and other
items seized, records of investigations), others are not (eg. trial testimonies). When requesting
admission of testimonial evidence, one demands the permission to present witnesses (or
experts, or even - where and insofar possible - defendants) before the court and to gather their
account by asking them questions. This dualism between evidence existing before the
admission, or only after it (which overlaps with the dualism between real evidence and
testimonial evidence), has significant implications. To start with, one could say that
admissibility rules on existing evidence look into the present (and the past), while admissibility
rules of evidence to be collected at trial look at the future. In one case the judge can decide on
the admission also by scrutinising the information collected and the way in which it was
collected, while in the other case it can only assess the evidence requested in its potential to
gather a certain piece of information, and to do so in a certain way.

Admissibility rules for evidence that will be collected before the trial court, can only be shaped
in abstracto around the type/category of evidence one wants to introduce (since the collection
still has to take place). They can essentially consider a) the legal desirability to obtain
information from the particular source of evidence which has been requested (e.g. the
testimony of a three-year-old as opposed to the testimony of an adult), and/or b) the legal
desirability to collect the kind of information that, through that source, the party wants (that is,
intends, hopes) to introduce. In other words, the courts must give an answer to the following
questions: a) is it legally accepted to obtain information from the requested source of
evidence?; b) supposing that the source is effectively capable of conveying the desired
information, would it be relevant/desirable and/or fair to collect such information?

% For instance, Guinchard and Buisson in their handbook on French criminal procedure define ‘1’admissibilité de
la prevue’ in terms of its liberty. They write : ‘liberté dans I’admissibilité de la preuve’: ‘[plar ce principe de la
liberté de la preuve, le législateur signifie aux policiers, aux magistrats de la poursuite, de I’instruction ou de
jugement, comme a la partie poursuivie, que sont admissibles tous les modes de preuve’ : S Guinchard, J Buisson,
Procédure pénale (Lexis Nexis, 2014) 487.

11
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Given the above, admissibility rules on already collected evidence can be shaped also around
further elements. They can entail a reliability check that looks at the exact content of the
information conveyed and they also can delve into the precise way in which that piece of
information was collected. In this case, the assessment ca be made in concreto, as the
information has already been obtained. Some examples can help clarify the point.

Contrast in particular these two different situations. First, imagine a party asking the judge the
permission to present in evidence the testimonial deposition of a public officer as to the prior
convictions of the defendant. Imagine now a party asking the judge the permission to present
in evidence a document concerning the prior convictions of the defendant, which document
was obtained by the requesting party through stealing. In the first case (testimonial evidence of
the officer), admissibility could only be shaped around the desirability to introduce information
concerning the prior convictions of the defendant and the desirability to do so by means of that
specific source (the deposing public officer). In the second case, instead, admissibility could
concern not just the type of information (is it desirable to have information on the prior
convictions of the defendants or could this be detrimental/prejudicial?) or the source (is it
desirable that information on prior convictions be given by a witness, a public officer, or by
that particular public officer?), but it could also relate to the way in which the document has
been collected (is it desirable to allow the production in court of a document obtained through
stealing?). In the first case, admissibility looks at the general type of information one wants to
convey and at the source conveying it; in the second case, instead, it looks (it can look, because
it does not have to) at the information it conveys and at way in which that specific information
was collected (something which is possible only because the information has already been
collected).

The above distinction carries implications on many levels. First, it shows that admissibility and
exclusion are not necessarily two sides of the same coin, with exclusion being the mere reverse
of admissibility. When evidence is admitted at trial, this does not per se entail that the court
can use that evidence to take the decision. It could happen that the evidence is wrongly
admitted, in which case it requires to be excluded. In this case is exclusion the other side of
admissibility. It can also be the case that evidence is lawfully admitted, but that its collection
at trial is tainted by irregularities, improprieties, unlawful actions, etc. This is for instance the
case of the witness who is questioned in an improper manner, maybe even threatened, during
the trial interview (as unlikely as this may be). Another example is the case in which witnesses
are forced to testify without being informed of their privilege to remain silent. In this case
evidence might require to be excluded although it had been lawfully admitted and exclusion
becomes something different from, and something more than, admissibility.

Another relevant difference is that admissibility cannot be exclusively based on the criterium
of the reliability of the information. If admissibility is regarded as a permission to introduce
certain type of information at trial, it cannot be based on an assessment of the reliability of the
information, at least insofar as the deciding body (the court, or the presiding judge) does not
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have access to the information. In particular, when admissibility refers to evidence to be
collected at trial, it is hardly the case that its admission can be decided on whether the
information the party wants to introduce is reliable. At most the discussion could concern the
presumptive reliability of the information the party aims to collect. It could be argued that the
proposed method for collecting the information is unsuited to obtain truly reliable information
(as it could be the case of a polygraph test?®). Alternatively, it could be contended that the
source of evidence from which the party intends to extract information is unsuited for obtaining
reliable information (as when the party requests the testimony of a very young child). Evidence
could be denied admission also on the basis of the fact that certain categories of information
are inherently unreliable, as is in some countries is the case with hearsay evidence, or bad (and
good) character evidence, or evidence coming from anonymous sources. In all these cases the
assessment is not based on the reliability of the specific information the party aims to introduce,
but on the premise that certain methods (polygraph), certain sources (very young children), or
categories of information (hearsay, bad character, anonymous information) are inherently
suspicious as to their veracity. Nonetheless, the difference between an assessment of the
reliability of a piece of information (in concreto) and the reliability of a method, source or
category of information (in abstracto) is manifest. The testimony of somebody undergoing a
polygraph test could turn out in concreto to be truthful when supported by other means of
evidence, albeit the method being in abstracto suspicious. The deposition of a young child
could ultimately (in concreto) point to truthful facts, although the young age raised doubts as
to the effective capacity of the witness to observe and recount the facts properly. The deposition
recounting the perceptions of another person (de auditu testimony or hearsay) can in concreto
turn out to be veracious, despite the distrust toward second-hand testimony; just like, after all,
the testimony of somebody recounting own perceptions can be — for many reasons — in concreto
unreliable. To conclude, an assessment in concreto of the reliability of the information requires
that the information has been collected, which assessment is impossible at the moment of
admission for all the evidence that still has to be collected.

Admissibility is in fact normally based on the relevance (or pertinence) of the information for
the finding on the charged criminal facts.?” Evidence should be useful to reach a decision on
the facts at issue. Only information that can shed some light on the alleged facts should find its
way into the trial. As said, being pertinent does not mean that the information is reliable. The
judgement on admissibility of evidence can hardly go as far as to assess whether evidence is
reliable.

As mentioned, the admissibility test (in common law and in the continental jurisdictions that
expressly provide for it) is not simply based on the relevance of the information. There are

26 There is no agreement between countries as to whether a polygraph test is a proper method for obtaining
veracious information. In some countries it is considered forbidden (e.g. Italy), while in others it is instead
considered a permissible method, albeit being surrounded by very strong safeguards (see, for instance, article 112
duodecies of the Belgian code of criminal procedure).

27 Wigmore (n 1) 155, 221; ] Bentham, A Treatise (n 3) 230 (speaking of evidence “which is not pertinent”).
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rules in place which tend to avoid that some items of evidence and information be presented to
the court: this might be because they are considered suspicious, and often unreliable (following
a judgement of unreliability in abstracto), or because they are considered to negatively
influence the rational reasoning of the court, or for other similar reasons. Roberts and
Zuckerman suggest the admissibility enquiry can be split up into two questions the judge must
ask in order to determine whether evidence is admissible. First, is the evidence relevant? If it
is, then the second question is whether the evidence is subject to any applicable exclusionary
rules.?® Keane and McKeown adopt the same logic, arguing that in English law ‘all evidence
which is sufficiently relevant to prove or disprove a fact in issue and which is not excluded by
the judge, either by reason of an exclusionary rule of evidence or in the exercise of her
discretion, is admissible.’?® The Italian code of criminal procedure expressly organizes the
assessment of admissibility around two steps: first, all evidence that is not manifestly
immaterial to the case (article 190, sectionl); then, evidence that does not violate the
prohibitions set out by the lawmaker (article 190, section 2; see infra).

There are indeed often grounds which — next to the relevance of the information — prevent its
presentation to the court. On the one hand, it makes certainly sense — conceptually — to
distinguish the question of relevance from the question of whether exclusionary rules in the
strict sense apply, including for continental jurisdictions. Evidence must be suitably relevant
to be admissible, but relevant evidence is only admissible insofar as it is not excluded by
operation of any legal rule or by judicial discretion,*® with a view to protecting the fact finding
and other relevant legal interests. Indeed, it is common for irrelevant evidence or evidence of
an immaterial fact to be referred to as ‘inadmissible’.?! Yet (ir)relevance is only one ground
for (in)admissibility; exclusionary rules establish a host of other grounds for inadmissibility,
as will be discussed below in Section 2.1.3. On the other hand, it should be further emphasized
that exclusionary rules do not just prevent the admission of evidence, but they also work
excluding evidence that was already admitted.

In light of the above remarks, it is once more apparent why admissibility and exclusion cannot
be taken as synonyms. At the same time, the above remarks induce to clarify that what is meant
by exclusion in this text is not just the rule (rather, set of rules) which prevents admissibility,
but more generally all rules which prevent a piece of evidence to be used for a decision in a
criminal case (either by preventing its insertion in the file, or by causing its exclusion from it,
or by forbidding the courts to lawfully rely on them for taking their decisions). Such an
approach allows to accommodate also those continental civil law jurisdictions which do not
employ a sharp concept of admissibility of evidence in their daily work.

28 Roberts and Zuckerman (n 20) 96.
2% Keane and McKeown (n 9) 22-23.
30 ibid 30.

31 Ho, ‘The Legal Concept of Evidence’ (n 19). On the conceptual relation between admissibility and relevance
see also J Montrose, ‘Basic Concepts of the Law of Evidence’ (1954) 70 Law Quarterly Review 527, 541-543.
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2.1.2 Distinguishing rules for excluding, using, and assessing or interpreting

evidence

Amongst rules of proof, it is not always straightforward to discern which rules should be
classified properly as exclusionary rules. Sometimes the law does not use the word “exclude”.
In some countries the law speaks of irregular evidence, or void evidence (nullities), as for
instance in Belgium. Sometimes the law prohibits that evidence be used for the decision, as in
Italy. Sometimes the law spells out conditions for using/assessing evidence. For conceptual
clarity, a three-fold distinction is made here between rules for excluding evidence (including,
as said above, rules prohibiting admission of evidence), rules for using evidence, and rules for
assessing or interpreting evidence. These three categories or rules may be conflated, as all of
them impose constraints on triers of facts, in the sense that they require them not to rely on
certain evidence or not to rely on it in a particular way. Nonetheless, they are distinct as set out
here.

Rules for excluding evidence were defined in the previous section as rules that prevent the trial
court from receiving this evidence or using it for reaching a decision or a verdict. If timely
excluded, the trial court might not even be ever aware of this information. If excluded during
trial, the court should not resort to this information for taking the decision. As mentioned above,
it can also happen that the court identifies a case of exclusion after retiring for deliberation;
also in this latter case the court should not use that information.

Rules for using evidence may instruct triers of fact not to use evidence, or not to use it unless
certain conditions are met. For example, it is normally the case that evidence can be used only
if all steps of gathering and securing the evidence are fully disclosed to all parties. Rules for
excluding evidence are also /ato sensu rules for using evidence; only they work solely in the
direction of forbidding the use of the gathered information. Rules for using evidence stricto
sensu have instead a more complicated function. They set conditions for using evidence,
allowing its use if the requirements are met, and forbidding its use in all other cases.

Lastly, rules for assessing or interpreting evidence are generally designed to limit the weight
of the evidence without having to exclude it altogether. For instance, in several jurisdictions
the testimony of an anonymous witness, whom the accused did not have the opportunity to
cross-examine, cannot be used as the sole or even as the decisive evidence to base a conviction
on, but such evidence can be used to corroborate other evidence.?? Another example could be
if some evidence needs to be interpreted in a specific way, for instance only in favour of the
defendant. Rules for assessing or interpreting evidence may for instance also require triers of
fact to presume certain facts based on other facts that have been proven. In their more lenient
form, a rule for assessing or interpreting evidence can forbid triers of fact from resorting to

32 This is for instance the case in Belgium: see Article 189bis CCP-Belgium.
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certain kinds of reasoning.’* At times the divide between rules for assessing evidence and rules
for using evidence might not be as clear.

Although all the above categories of rules have the common goal of ensuring the most accurate
and reliable fact-finding, they clearly do so in different ways. The most radical option is that
of exclusion and the subsequent analysis will focus on the relevant rules, and it will discuss the
other types of rules only where it is felt necessary.

2.1.3 The wide range of exclusionary rules

It was said that evidence can be excluded — or refused admission — not simply because it is not
relevant.>* Next to the admissibility test, there are proper exclusionary rules.

Exclusionary rules are wide-ranging: they are ‘as many and varied as the diverse range of
values, objectives, and policies they embody to promote’.?3 Keane and McKeown suggest that
in English law evidence may have to be excluded for different reasons, including that ‘evidence
may be insufficiently relevant or of only minimal probative force; it may give rise to a
multiplicity of essentially subsidiary issues, which could distract the court from the main issue;
it may be insufficiently reliable or unreliable; its potential for prejudice to the party against
whom it is introduced may be out of all proportion to its probative value on behalf of the party
introducing it; its disclosure may be injurious to the national interest; and so on.’3¢

The German criminal justice system is inquisitorial in nature (Untersuchungsgrundsatz).’’
According to § 155 para 2 of the German code of criminal procedure (Strafprozessordnung,
hereinafter: StPO), courts are both entitled and obliged to act independently, without being
bound by requests made by the prosecution or the defence in the application of criminal law.

In line with the inquisitorial tradition, criminal proceedings intend to establish the substantive
truth underlying an accusation.’® Accordingly, § 244 para 2 StPO provides that the court shall
ex officio extend the gathering of evidence to all facts and evidentiary elements that are relevant

33 Jackson and Summers (n 4) 31 offer this description of certain rules of proof, yet without classifying them
expressly as rules for assessing or interpreting evidence.

3% The admissibility test can also take different shapes. In some countries, as in Italy, it can be based on the
assessment of “manifest irrelevance”, which means that courts have to make a prima facie assessment of the
pertinence of the evidence, and exclude only that evidence which appears clearly immaterial.

35 Roberts and Zuckerman (n 20) 97.
36 Keane and McKeown (n 9) 2.
37 W Beulke and S Swoboda, Strafprozessrecht (15th edn, CF Miiller 2020) 358.

38 U Eisenberg, Beweisrecht Der StPO (10th edn, CH Beck 2017) 3; T Weigend, ‘The Potential to Secure a Fair
Trial Through Evidence Exclusion: A German Perspective’ in S Gless and T Richter (eds), Do Exclusionary Rules
Ensure a Fair Trial? (Springer Open 2019) 62.
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for the decision. This imposes a comprehensive investigation of the facts that are relevant for
the decision. As a matter of principle, all attainable evidence must be gathered, and all gathered
evidence must be evaluated.?”

The examination of the truth does, however, not represent an absolute value.*® Rather, it is
delimited by legal boundaries that require that evidence be gathered and used in a procedurally
admissible manner, in due consideration of other, overriding community values.*! These values
include, for instance, the protection of human dignity, as enshrined in § 1 para 1 of the Basic
Law for the Federal German Republic (Grundgesetz, hereinafter: GG), the principle of
proportionality and the safeguard of the compliance of the proceedings with the rule of law.*?

To protect these values, the German criminal justice system contains rules on ‘evidence
prohibition’ (Beweisverbote, a term coined by Beling in 1902).4 These can be divided into
prohibitions to acquire evidence (Beweiserhebungsverbote), which consist in procedural rules
to be observed by law enforcement agencies in the investigation of facts,* and prohibitions to
use evidence (Beweisverwertungsverbote), which preclude the consideration for the judgment
of facts that are in themselves ascertainable, even if they correspond to the substantive truth.*’

Literature distinguishes between different types of prohibitions to acquire evidence: a)
prohibitions concerning the topic of the evidence (Beweisthemaverbote) according to which,
for instance, state secrets cannot be the object of evidence;*® b) prohibitions concerning the
method of evidence collection (Beweismethodenverbote) that include, for example, the
prohibition under § 136a StPO of impairing the accused’s freedom to make up his mind and to
manifest his will through ill-treatment, induced fatigue or physical intervention on the body,
the administration of drugs, torture, deception or hypnosis (this prohibition directly provides
for a prohibition to use the evidence in question);*’ ¢) prohibitions concerning certain types of
evidence (Beweismittelverbote), which exclude certain categories of factual and personal

39 Beulke and Swoboda (n 37) 358; Weigend, ‘The Potential to Secure a Fair Trial Through Evidence Exclusion:
A German Perspective’ (n 38) 61-62.

40 C Roxin, Strafverfahrensrecht (25th edn, CH Beck 1998) 1-2; M Loffelmann, ‘Die Lehre von Den
Verwertungsverboten Oder Die Freude Am Hindernislauf Auf Umwegen’ (2009) 1 Juristische Rundschau 10, 10.

41'S Gless, ‘Beweisverbote in Fillen Mit Auslandbezug’ (2008) Juristische Rundschau 317, 319; Eisenberg (n 38)
139.

2§ GleB, ‘Grenziiberschreitende Beweissammlung® (2013) 125 Zeitschrift fiir die gesamte
Strafrechtswissenschaft 573, 575; Eisenberg (n 38) 139—140; Beulke and Swoboda (n 37) 259.

4 E Beling, Die Beweisverbote Als Grenzen Der Wahrheitsforschung Im Strafprozess (Sonderausgabe,
Wissenschaftliche Buchgesellschaft 1968) 3.

4 M Jahn, Beweiserhebungs- Und Beweisverwertungsverbote Im Spannungsfeld Zwischen Den Garantien Des
Rechtsstaates Und Der Effektiven Bekdmpfung von Kriminalitit Und Terrorismus (CH Beck 2008) C27;
Eisenberg (n 38) 140.

45 Jahn (n 44) C31; Eisenberg (n 38) 140.
46 Eisenberg (n 38) 142-143; Beulke and Swoboda (n 37) 359.
47 Eisenberg (n 38) 144—-145; Beulke and Swoboda (n 37) 103-104.

17



Panzavolta et al.
Streamlining The Exclusion Of Illegally Obtained Evidence In Criminal Justice

evidence, as for example the prohibition to hear the accused’s relatives who, pursuant to § 52
StPO, have exercised their right to refuse testimony, or the prohibition resulting from § 96
StPO to introduce as evidence documents that are in the official custody of authorities or public
officials and whose publication has been declared to be detrimental to the welfare of the
Federation or of one of the Lénder.*® In addition, another category is represented by relative
evidence prohibitions (relative Beweisverbote) that indicate that evidence can be gathered only
by certain persons: for instance, according to § 81a StPO, physical examinations of the accused
(taking of blood samples or other bodily intrusions) can only be carried out by a physician.*’
According to Jahn, however, this last category should be subsumed under the category of
prohibitions concerning the method of evidence collection, as it imposes a certain way of
collection that is determined by the need to protection fundamental rights.>°

Prohibitions to use evidence can be divided into a) prohibitions that are causally linked to a
prohibition to acquire evidence as is the case with the prohibition to use evidence obtained
through torture and hence in violation of a prohibition concerning the method of collection
under § 136a StPO (dependent prohibitions to wuse evidence, unselbststindige
Beweisverwertungsverbote); and b) prohibitions which result directly from the constitution
(independent prohibitions to use evidence, selbststindige Beweisverwetungsverbote).>!
Independent prohibitions arise even in the context of admissible evidence gathering whenever
there is an interference with fundamental rights and, more precisely, with the core area of
private life and, hence, the intimate sphere of the individual. This would be the case with the
use of intimate diary records of a sexual relationship to prove perjury.*?

The Italian system is well known for its hybrid nature. It is the result of a reform of almost four
decades ago (1988) which imported in a country of inquisitorial tradition the principles of the
Anglo-American system of criminal justice and, in particular, the strict separation between
investigative phase and the trial phase.>?

Since the Italian system initially derived from the Napoleonic archetype,®® the traditional
approach concerning evidence was that evidence should be excluded only in exceptional cases.
The goal to find the ‘material truth’ was considered paramount. The trial courts (presided and
mostly composed by professional judges) should be given access to the largest amount
information and it would then be left to their competence and wisdom to assess each piece of

48 Eisenberg (n 38) 145; Beulke and Swoboda (n 37) 359.
4 Roxin (n 40) 180-181.

S0 Jahn (n 44) C30-C31.

31 Eisenberg (n 38) 154.

52 Roxin (n 40) 191.

53 G Illuminati, ‘The Frustrated Turn to Adversarial Procedure in Italy’, Washington University Global Studies
Law Review 2005, 567-581.

5% See G Illuminati, ‘The Accusatorial Process from the Italian Point of View, 35 North Carolina Journal of
International Law and Commercial Regulation 2010, 297-318 (at 305 ff.).
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information properly with a view to finding facts truthfully (intime conviction).>> Exclusion
was essentially connected to cases of nullita (nullity), that is breaches of rules which the law
explicitly termed as null and void. The cases of nullita (nullity) concerning the process of
evidence gathering were in any case very limited. Moreover, the system required from the party
aggrieved by the breach to raise an immediate challenge; failure to raise the challenge would
entail the breach to be considered as condoned and therefore remedied (it would be
“sanitized’").

When in 1988 the decision was taken to move away from the mixed-inquisitorial system of
criminal justice,’’ the body of the rules on evidence was substantially revisited. The new
approach taken was that evidence should be collected (and then admitted) only where the law
entrusted authorities with an explicit power to gather evidence. This marked a significant
departure from the earlier approach, which considered it lawful — and also necessary — for
authorities to collect all information, in light of the paramount goal to find the truth (save for
the few existing cases of nullities).

The new rules introduced the general principle that evidence “acquired in violation of
prohibitions established by law” cannot be used (Article 191, section 1).°® Such provision
codified the introduction of a new concept, that of inutilizzabilita della prova. The literal
translation of inutilizzabilita della prova is “non-usability” of evidence and it could be best
rendered in English as “prohibition to use evidence”. This general clause establishes in essence
that certain information cannot be used in evidence if the law provides for a prohibition (to
collect it or to use it). This rule innovated from the traditional system in that even breaches of
the law not expressly termed as “nullita” (null and void) could lead to the exclusion of evidence.
Moreover, Article 191 made explicitly clear in its section 2 that evidence prohibited by law
(that is, acquired in violation of a prohibition established by law) may not be used at any stage
of the proceedings, regardless of whether the aggrieved party has filed a timely challenge.

Prohibitions to use evidence are designed to operate at the trial phase in different moments.
They first influence the formal decision of the trial court to admit evidence. As mentioned, the
Italian system provides from a formal moment of admission of evidence at trial. The general
rule is that all relevant evidence must be admitted by the trial court (who is unaware of
investigative findings), and no evidence is implicitly admitted.’® At the moment of admission,
the Court should discard all requests that point to evidence prohibited by the law. In a second
phase, the prohibitions to use evidence operate by requiring that evidence admitted — or

35 M Nobili, /1 libero convincimento del giudice (Giuffré 1974).

56 SC Thaman, Comparative Criminal Procedure (2™ edn, Carolina Academic Press 2008) 109.
57 See above footnote n 53.

58 The English translation can be found in SC Thaman Comparative Criminal Procedure 109.

9 The only exception to this rule is the evidence that is placed in the dossier of the trial (“fascicolo del
dibattimento™): Article 431 code of criminal procedure.
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collected — in breach of the law be formally declared ‘unusable’ and excluded from the file. In
a third way, the prohibitions compel courts not to use the evidence for the decision. The latter
is in essence a prohibition not to use the tainted evidence in the reasons whereby courts justify
the decisions taken. It should however be pointed out that some of these prohibitions are
considered to be of such general and structural kind that they can also operate in the
investigative phase. To this end, a distinction is made between absolute prohibitions to use
evidence (inutilizzabilita assoluta) and relative prohibitions to use evidence (inutilizzabilita
relativa).?® The latter category refers to those prohibitions that are applicable only to the trial
phase. The former category encompasses all rules prohibiting the use of some evidence in all
stages of the proceedings, hence including the investigative (and pre-trial custody) phase.

Under Belgian law, legal doctrine generally distinguishes two kinds of limitations on the taking
of relevant evidence: the exclusion of illegally obtained evidence (onrechtmatig bewijs) and
the exclusionary rule that evidence may have to be excluded if the parties were denied the right
to have a débat contradictoire about the evidence (ontoelaatbar bewijs).®' The first
exclusionary rule will be discussed in depth below. The second exclusionary rule entails that
if evidence is submitted to the judge outside the trial hearing or without the knowledge of the
parties and one of the parties has not been given the opportunity to challenge the evidence, it
is inadmissible.®? In Belgian criminal proceedings this means that the judge may not rely upon
this evidence in deciding on guilt and giving reasons for the judgment. This inadmissibility
rule is a manifestation of the right to fair trial and, more specifically, of the right to a procédure
contradictoire® or more broadly the right to confrontation as enshrined in Article 6.3.d
ECHR.%

Based on the foregoing, two conclusions can be drawn about the wide-ranging nature of
exclusionary rules from a comparative perspective. First, rules that can be classified as
exclusionary in one jurisdiction, may not be considered as such in another. For instance, the
Belgian rule that evidence that has not been subject to contradictory argument must be
excluded, which aims to protect the right to confrontation as established in Article 6.3.d ECHR,
may be dealt with through different procedural mechanisms other than exclusionary rules in
other jurisdictions. Likewise, while England aims to guard against inaccurate fact-finding by

60 Cass., Sez. Un., 21 June 2000, Tammaro, C.e.d. Cass., rv. 216247.
61 See R Verstraeten, Handboek Strafvordering (Maklu 2012) 984-1016.

62 Cass. 31 December 1985, Arr. Cass. 1985-86, 624; Cass. 25 September 2002, Arr. Cass. 2002, 1955, with
opinion by J Spreutels.

83 Verstraeten, Handboek Strafvordering (n 61) nr 1998-1999, 1015-1016.

64 Tt is not straightforward to translate the term procédure contradictoire. The ECtHR seems to equate ‘procédure
contradictoire’ with ‘adversarial procedure’. In Al-Khawaja and Tahery v UK the ECtHR held: “Article 6.3(d)
enshrines the principle that, before an accused can be convicted, all evidence against him must normally be
produced in his presence at a public hearing with a view to adversarial argument.” (4/-Khawaja and Tahery v
United Kingdom (2009) 49 EHRR 1, para 118). The term “adversarial argument” is referred to as “débat
contradictoire” in the official French translation. Andrea Ryan argues, however, that something is lost in
translation and that it is a fallacy to simply equate the two terms (Ryan (n 8) 77-79).
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imposing the exclusionary rule against hearsay,® such a rule is not present in all continental
jurisdictions:® for instance, while it exists in Italy,%” it is completely absent in Belgium and in
Germany.®® Moreover, the range and type of exclusionary rules are affected by the underlying
structure of the criminal process and by the national legal tradition.

Secondly, within each jurisdiction, it is evident that there is a host of legal rules that prohibit a
court (or a judge) from receiving relevant evidence, or that allow the court initially to admit
relevant evidence and to exclude it at a later stage in the proceedings. The distinctive
characteristics and principles underpinning a specific exclusionary rule cannot be generalised
for all exclusionary rules. The only satisfactory manner in which these legal rules and doctrines,
with their complex jurisprudential structures and diverse underpinning rationales and
justifications, can be analysed, is by examining each type of exclusionary rule individually.’
To facilitate such in-depth analysis within the scope of this article, the focus must inevitably
be narrowed to one type of exclusionary rule. The article will analyse exclusionary rules
pertaining to illegally obtained evidence, as this is an exclusionary rule that exists in all liberal
criminal justice systems.

2.2 The impact of the common law and civil law tradition on admissibility

and exclusion of evidence and other relevant systemic variables

2.2.1 The (ir)relevance of the adversarial/inquisitorial dichotomy

Comparative legal scholarship tends to classify systems of evidence and procedure in two main
categories.”® One is defined as ‘adversarial’ or ‘accusatorial’ and is generally associated with
the common law tradition, which can be found in all English-speaking countries, particularly
commonwealth countries. The other is referred to as ‘non-adversarial’ or ‘inquisitorial’ and
tends to be associated with continental systems or civil law tradition, mostly deriving from the
French archetype. While the concepts of an accusatorial and adversarial trial process are in fact

% For a detailed discussion on the admissibility of hearsay evidence under the Criminal Justice Act 2003 see e.g.
Choo, Evidence (n 22) ch 11; Keane and McKeown (n 9) ch 12; JR Spencer, Hearsay Evidence in Criminal
Proceedings (Hart 2013).

% Damaska, Evidence Law Adrift (n 4) 15; MR Damaska, ‘Of Hearsay and Its Analogues’ (1992) 76 Minnesota
Law Review 425; see further below Section 2.2.2 regarding the difference between ‘intrinsic’ and ‘extrinsic’
exclusionary rules.

7 M Panzavolta, ‘Of Hearsay and beyond’ (2016) 20(5) The International Journal of Human Rights 617-633.
%8 Beulke and Swoboda (n 37) 331-332.
% Roberts and Zuckerman (n 20) 98.

70 Jackson and Summers (n 4) 6; J Keiler and others, ‘Criminal law’, in J Hage and others (eds), Introduction to
law (Springer 2018) 129-163 (at 155 ff.); JR Spencer, ‘Introduction’ in M Delmas-Marty and J Spencer (eds),
European Criminal Procedures (Cambridge University Press 2002) 8-9.
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divergent, space precludes a detailed analysis of this distinction.”! In what follows the
dichotomy will be presented as one between the adversarial and inquisitorial model.

To the extent that the adversarial and inquisitorial model describe two different procedural
systems that have been dominant in in the common law and civil law world respectively, an
understanding of the core characteristics of these procedures with respect to the structure and
function of the fact-finding processes seems necessary to comprehend the evidentiary
exclusionary rules of each system.”?

The adversarial tradition is based on the notion that the best way of determining guilt or
innocence is by letting the State as the accuser (represented by the public prosecutor) and the
accused compete against each other as two adversaries.”® The idea is that a fair result ensues
when the prosecution constructs a case for convicting the defendant and the defendant attempts
to undermine the prosecution’s case.”* The responsibility for investigating and gathering
evidence before trial, as well as selecting and presenting the evidence in court lies with the
prosecutor and the defence.” The judge is not involved in the investigation and plays a rather
passive adjudicative role at trial, acting as an umpire to ensure fairness in the proceedings and
to guarantee the law is applied correctly, while jurors tend to adjudicate on the facts.”® The trial
is the focal point of the adversarial process, at which point the parties present their case and
oral evidence is heard.”” Although the rules of evidence are in principle applied in the same
way when the judge sits alone, they have been designed primarily to fit the jury trial.”®

! For an account of the precise differences between accusatorial and adversarial procedures on the one hand, and
inquisitorial and non-adversarial procedures differences between these procedures see Ryan (n 8) 65-72.

2 HL Krongold, ‘A Comparative Perspective on the Exclusion of Relevant Evidence: Common Law and Civil
Law Jurisdictions.” (2003) 12 Dalhousie Journal of Legal Studies 97, 100.

3 E Cape and others, ‘Procedural Rights at the Investigative Stage: Towards a Real Commitment to Minimum
Standards’ in E Cape and others (eds), Suspects in Europe: Procedural Rights at the Investigative Stage of the
Criminal Process in the European Union (Intersentia 2007) 5.

74 L Campbell, A Ashworth and M Redmayne, The Criminal Process (5th edn, Oxford University Press 2019)
439.

5 ] Hodgson, The Metamorphosis of Criminal Justice : A Comparative Account (Oxford University Press 2020)
6—7. However, in practice in England and Wales the investigation is carried out predominantly by the police. The
public prosecutor only becomes involved once the suspect is charged or summoned (E Cape and J Hodgson, ‘The
Investigative Stage of the Criminal Process in England and Wales’ in E Cape and others (eds), Suspects in Europe:
Procedural Rights at the Investigative Stage of the Criminal Process in the European Union (Intersentia 2007)
59-60).

76 MR Damaska, The Faces of Justice and State Authority: A Comparative Approach to the Legal Process (Yale
University Press 1986) 4; Cape and others (n 73) 5.

7 Cape and others (n 73) 5. In practice, however, the trial may be circumvented if the defendant pleads guilty. In
England and Wales, approximately 70 per cent of all Crown Court cases resulted in a guilty plea in 2020 (Ministry
of Justice, ‘Criminal Court Statistics Quarterly, England and Wales, January to March 2020’ (2020) accessed 17
September 2020).

78 Krongold (n 72) 100.
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The inquisitorial system, on the other hand, is centred around the idea of a neutral State officer
— either the public prosecutor or the investigating judge — carrying out an impartial enquiry into
the criminal case.”” The activities performed by the neutral public authority are recorded in
writing and the transcripts of these activities, together with the evidence collected, are placed
in a file (dossier), which at the end of the investigations is handed over to the trial court. A
further distinction could be made between two types of inquisitorial jurisdictions. On the one
hand, there are those inquisitorial systems that belong to the Napoleonic tradition (such as
Belgium and France), who have retained the figure of the investigating judge (juge
d’instruction) as the State authority who actively guides and steers the judicial investigation.®°
On the other hand, there are continental criminal jurisdictions (such as Italy, Germany and the
Netherlands), which have dispensed with or marginalised the role of the investigating judge
and entrust the prosecution with the criminal investigation.®!

In contrast to the adversarial procedure, the evidence that comes before the court is
predominantly the evidence collected by this neutral figure (or by these neutral figures, when
more of them are active in the proceedings). The contribution of the defence remains therefore
marginal in that it is looked as a partisan — and less reliable — input. Another important feature
is that the trial judge has access to the criminal dossier before and during the trial. In that sense,
there tends to be a bigger emphasis on the investigating phase in the inquisitorial model, as
opposed to the trial being the focus in the adversarial tradition.®? Inquisitorial procedures are
predominantly written, whereas the adversarial procedure is characterised by the principle of
orality.

This classification of legal systems has been very prevalent in comparative criminal procedure
and hence it would be odd to remain silent about this dichotomy here.®> However, the
adversarial/inquisitorial dichotomy also has its limits as a heuristic and explanatory tool to

79 Campbell, Ashworth and Redmayne (n 74) 438-439; Hodgson (n 75) 7.

80 However, even in these countries only a small minority of cases is led by the judge d’instruction. In most cases
the investigation is carried out by the police under the supervision of the prosecutor (Cape and others (n 73) 7, fn
30).

81 Hodgson (n 75) 5, fn 6; Cape and others (n 73) 7; Germany abolished the office of the investigating judge
(Untersuchungsrichter) in 1975 (T Weigend and F Salditt, ‘The Investigative Stage of the Criminal Process in
Germany’ in E Cape and others (eds), Suspects in Furope: Procedural Rights at the Investigative Stage of the
Criminal Process in the European Union (Intersentia 2007) 82).

82 Cape and others (n 73) 5-6.

8 The most well-known work is by MR Damaska, ‘Evidentiary Barriers to Conviction and Two Models of
Criminal Procedure: A Comparative Study’ (1973) 121 University of Pennsylvania Law Review 506 and
Damaska (n 76) 3—6. For more recent contributions see e.g. R Vogler, 4 World View of Criminal Justice (Ashgate
2005); Hodgson (n 75) ch 1; M Langer, ‘The Long Shadow of the Adversarial and Inquisitorial Categories’ in
MD Dubber and T Hérnle (eds), The Oxford Handbook of Criminal Law (Oxford University Press 2014); PJ van
Koppen and SD Penrod, Adversarial versus Inquisitorial Justice: Psychological Perspectives on Criminal Justice
Systems (Kluwer Academic / Plenum Publishers 2003); JR Spencer, ‘Adversarial vs Inquisitorial Systems: Is
There Still Such a Difference?’ (2016) 20 International Journal of Human Rights 601; M Langer, ‘Strength,
Weakness, or Both? On the Endurance of the Adversarial-Inquisitorial Systems in Comparative Criminal
Procedure’ in J Ross and S Thaman (eds), Comparative criminal procedure (Edward Elgar Publishing 2016).
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elucidate the roots of a legal system, its organising principles and values, and how these affect
the law of evidence in general and issues of admissibility and exclusion in particular for
multiple reasons.?* First, while countries tend to be associated with one or the other legal
tradition, criminal justice systems in fact vary greatly. It is a truism that criminal justice systems
are neither wholly inquisitorial nor adversarial but often incorporate values and procedures that
belong to both systems.® Indeed, some suggest that there may be a trend in Europe to abandon
the clear dichotomy and that jurisdictions may be converging,® or that individual jurisdictions
advance and move beyond the defining features of the two models.?” Hence, the added value
of measuring actual legal systems against the typology of the adversarial or inquisitorial system
may be rather limited, since neither of the systems exists in pure form in reality.®® More than
for describing or classifying systems, the dichotomy retains importance for understanding
certain basic cultural and theoretical features of the criminal process, and it is best intended as
an opposition between two theoretical models (the adversarial model of a dispute and the
inquisitorial model of official inquiry) that represent two opposite poles within the theoretical
spectrum of fact finding methodologies.?’

Secondly, the claim that an actual legal system does not adhere to the principles of one or the
other model often imports a value judgement that certain key rights and principles of criminal
justice are not respected. Yet, such a claim can only be made after careful analysis in the
individual case, not when it is purely based on comparison with ‘some non-existent ideal
type’.?® Thirdly, the characteristics traditionally considered adversarial or inquisitorial
nowadays bear only limited connection to the current legal framework of admissibility and
exclusion of evidence in those systems.”! It was for instance seen that there might be some
difference in terms of admissibility between common law (England in particular) and civil law
(such as Belgium, France or the Netherlands), due to the different organization of the trial phase

8 Keiler and others (n 70) 157.
85 Hodgson (n 75) 5.

8 See e.g. N Jorg, S Field and C Brants, ‘Are Inquisitorial and Adversarial Systems Converging?’ in C Harding
and others (eds), Criminal Justice in Europe: A Comparative Study (Clarendon Press 1995); Spencer, ‘ Adversarial
vs Inquisitorial Systems: Is There Still Such a Difference?’ (n 71); contra: J Jackson, ‘The Effect of Human Rights
on Criminal Evidentiary Processes: Convergence, Divergence or Realignment?’ (2005) 68 Modern Law Review
737 suggests that in its application of the ECHR, the ECtHR promotes a model that is distinct from the traditional
adversarial and inquisitorial systems; G Teubner, ‘Legal Irritants: Good Faith in British Law or How Unifying
Law Ends Up in New Divergences’ (1998) 61 Modern Law Review 11, who is sceptic of convergence and points
out the unintended effects of ‘transplanting’ processes and legal concepts from one culture and legal system to
another.

87 A Freiberg, ‘Post-Adversarial and Post-Inquisitorial Justice: Transcending Traditional Penological Paradigms’
(2011) 8 European Journal of Criminology 82.

88 Campbell, Ashworth and Redmayne (n 74) 439.
8 Keiler and others (n 70) 157.
%0 Campbell, Ashworth and Redmayne (n 74) 439-440.
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and of the relationship between that phase and the investigations. Nonetheless, some civil law
countries have by now also imported some of those structures (e.g. Italy).

Lastly, the dichotomy between inquisitorial systems and adversarial systems combines together
many a feature of the criminal process, as if they were necessarily tied together. For instance,
in the inquisitorial system the idea of the official investigation of a neutral enquirer, is
combined with the written recording of that investigation, and then with the fact that the
investigative results are handed over to a trial court, and sometimes with the judicial activism
of the trial court. While it is true that these elements were tied together in the original historical
model and that they form together a specific ideology of fact-finding, these elements might not
always be present together, nor might they play an equal role in shaping other areas of the
criminal law such as the law of evidence. This holistic approach can in fact cause confusion.

Consequently, rather than analysing issues of admissibility and exclusion across jurisdictions
through the lens of the adversarial/inquisitorial divide, this report draws on Damaska’s work
‘Evidence Law Adrift’ . 1t constitutes a wider enquiry into the institutional and cultural factors
that are characteristic of the common law and civil law or continental tradition and may thus
be more apt as a heuristic tool and normative framework to theorise the diverging approaches
to exclusionary rules in these systems.

2.2.2 ‘Intrinsic’ vs ‘extrinsic’ exclusionary rules

Damaska draws a distinction between ‘intrinsic’ and ‘extrinsic’ exclusionary rules. Intrinsic
exclusionary rules are those that are truly characteristic of the common law,”* and exist
predominantly to enhance the accuracy of fact finding and the pursuit of the truth.** This
includes for instance the rule against hearsay and rules prohibiting the use of bad character
evidence. The rule against hearsay evidence is mainly connected to the issue of reliability of
evidence. Although countries outside of the common law world are aware of the dangers that
admitting derivative evidence entails, any protection against said dangers has rarely resulted in
the adoption of exclusionary rules.”> Bad character evidence relates to the issue of potential
prejudice. Like the hearsay rule, continental jurisdictions tend to appreciate the risk involved
with admitting character evidence, but they focus more on whether information about a

%2 Damaska, Evidence Law Adrift (n 4).
% ibid 14-17.

% MR Damaska, ‘Free Proof and Its Detractors’ (1995) 43 American Journal of Comparative Law 343, 348;
Jackson and Summers (n 4) 71.

%5 Damaska, Evidence Law Adrift (n 4) 15.
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person’s (criminal) past has any true probative value rather than establishing an exclusionary
rule.”®

Extrinsic exclusionary rules are those that are not limited to common law countries and also
exist in continental legal systems.®” Such rules are designed to protect other values that are not
necessarily connected to truth finding, such as human dignity or privacy.’® Their aim is not to
maintain the accuracy of factfinding, but rather that truth finding happens in societally
acceptable ways.” The paradigm example of this would be rules pertaining to improperly and
illegally obtained evidence, which exist in all liberal criminal justice systems. Another example
are testimonial privileges, affecting evidence given by people who are bound by a legal duty
of confidentiality, such as doctors and lawyers, and the defendant’s family members. For
instance, the German Code of Criminal Procedure (CCP) provides explicitly that judges are
not allowed to use witness statements of those who have made use of their right to refuse
testimony.'% Under German law, it would be accurate to characterise testimonial privileges as
a separate extrinsic exclusionary rule, as this is evidence that may not be used because of the
nature of the evidence, irrespective of how it was obtained. In Belgium, by contrast, gathering
of evidence in violation of professional secrecy is dealt with under the general rules for illegally
obtained evidence.!?!

Damaska’s bifurcated typology of intrinsic and extrinsic exclusionary rules suggests a very
Anglo-American centric viewpoint, as his typology essentially turns on whether a rule can be
found only in common law countries or also in other countries. Nonetheless, his typology is
drawn upon here as it helps elucidate how a divergence in institutional factors between the
common law and continental tradition have shaped exclusionary rules, as the next section
explains.

2.2.3 Evidentiary exclusion in common law and continental systems:

institutional and cultural differences

The divergence between the common law and continental approach to evidentiary exclusion is
the result of a set of institutional and cultural differences between both systems. Damaska
identifies three ‘institutional pillars’ of the common law rules of evidence: the bifurcated
organisation of the trial court, the temporal concentration of proceedings, and the adversary

% ibid 16-17. See also MR Damaska, ‘Propensity Evidence in Continental Legal Systems’ (1994) 70 Chicago-
Kent Law Review 55.

%7 Damaska, Evidence Law Adrift (n 4) 12-14.

% Jackson and Summers (n 4) 70.

% Damaska, ‘Free Proof and Its Detractors’ (n 94) 348.
100 8852-55 CCP-Germany.

101 See e.g. R Verstraeten, ‘De Granaataanslag, Het Beroepsgeheim En Antigoon’ (2021) 16 Nullum Crimen 62,
(case comment under Chamber of Indictment 25 June 2020) 66-69.
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system of adjudicatory fact-finding in which the parties and their lawyers play prominent
roles.'%? The first institutional pillar pertains to the way the division of labour at trial is
organised.!” Common law criminal trials are bifurcated in two respects. The proceedings in
which the defendant’s guilt or innocence is determined are separate from the sentencing
hearing. Additionally, there is also a bifurcation in the division of labour between the
professional judge and the jury, which explains at least in part the need for common law
exclusionary rules. Many of the current common law exclusionary rules have evolved from a
time when the triers of facts were either jurors or lay judges, to whom professional judges
adopted a rather paternalistic and protective attitude. A justification commonly cited for the
extensive exclusionary rules in common law systems is that the jury (who are not professionally
trained adjudicators) might overvalue the weight and importance of certain kinds of evidence
or even treat it as conclusive. Hence, to avoid that particular information has an unwanted effect
on their reasoning and could prejudice adjudication, the information that is presented to the
jury needs to be carefully screened and the jury needs to be shielded from certain evidence.'%*

Criminal trials in continental systems, on the other hand, have a unitary structure. The object
of the trial is to determine issues of guilt and the sentence in a single proceeding, with both
issues being decided by a single panel of professional judges.!?® In other words, the same judge
who is responsible for determining the admissibility of evidence is also responsible for
rendering the verdict on the defendant’s guilt. The exception to this are jury trials, but these
are relatively rare in continental criminal justice systems, and even in instances of joint decision
making between professional judges and lay people there is very little division of labour
between them.'% Lay people are guided by the professional judges and the information flows
rather freely between the two.!?

The bifurcated or unitary trial structure can explain in two ways the relative absence of intrinsic
exclusionary rules in continental European systems. First, the perceived lesser need for
exclusionary rules as a safeguard of correct decision-making is explained by the assumption
that seasoned professional judges are not prone to the same cognitive errors as lay people.
Secondly, owing to the unitary trial structure, continental trials are less set up for exclusionary
rules in